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OF"-iji4-5- Delayed Days (Average Days) 
oP-6&5' Delayed Days (Average Days) 
UP-5 New Service Installation without Truuble Reporls (Percent) 

t&pAEgzgq and Repair 

Rsr' RssidenZial Single Line Service: 
MR-3A All Troubles Cleared within 24 Hours (Percent) 
MR-3B All Troubles Cleared within 24 Hours (Percent) 
MR-3C All Troubles Cleared within 24 Hours (Percent) 
1IdR-GA Mean Time to Restore (Hours:Min~/tes) 
MFI-GB Mean Time to Restore (Hours:Minutes) 
M R-8C Mean Time to Restore (I.4ours:Minutes) 
MR-7H Repair Repeat Report Rate (Percent) 
FAR-f B Repair Repeat Report Rate (Percent) 
b4f?-'7G Repair Repeat Report Rate (Percent) 
A@?-8 Trouble Rate (Percent) 

Far Brrsrness Sir-igla Line Service: 
Mili"t-3A All Troubles Cleared within 24 Hours (Percent) 
Mfl-3R All Troubles Cleared within 24 Hours (Percent) 
MR-3C All Troubles Cleared within 24 Hours (Percent) 
MR-6A Mean Time to Restore (Hours:Minutes) 
MR-6B Mean Time to Restore (Hours:Minules) 
MR-6C Mean Time to Restore (Hours:Mir?utes) 
M R-7A Repair Repeat Report Rate (Percent) 
MR-TES Repair Repeat Report Rate (Percent) 
MR-7C Repair. Repeat Report Rate (Percent) 
MR-8 Trouble Rate (Percent) 

Far Gentrex 21 : 
MR-4A 
MJIR-3B 
fdR-3C 
MRs-fi A 
MR-BB 
MR-6C: 
MR-'- A 
MR 78 

All Troubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
Mean Time to Restore (Hours:Nlinutes) 
Mean Time to Resfore (Uours:Minutes) 
Mean Time to Restore (Hours:Minutes) 
Hepair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Trouble Rate (Percent) 

All Troubles Cleared within 24 Hours (Percent] 
All Troubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
Mean Time to Restore (Hours:Minutes) 
Mean Time to Restore (Hours:Minufes) 
Mean Time to Restore (Hours:Minutes) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 





!lor 03 2 : 
MR-3D 
MRmt3E 
ti4iF;r-GD 
RAW -BE 
A4 R -7 D 
MR-TE 
h4R -8 

FG:. 1401T - t)S! Level: 
MR-RB 
kIR-3E 
MW-ED 
.!.?fR,*BE: 
fd+y/--J 
948-7E 
MW-8 

Mean Time to Restore (Hours:Minutes) 
Mean Time to Restore (Hours:IL?inutes) 
Repair Repeal Repon' Rate (Percent) 
Repair Repeat Repon' Rate (Percent) 
TroubJe Rate (Percent) 

All Troubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
Mean Time to Restore (Hours:MinuSes) 
Mean Time to Restore (Hours:Minutes) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Tiouble Rate (Percent) 

All 7-roubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
Mean Time to Restore (Hours:Minutes) 
Mean Time to Restore (H0urs:Minute.s) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Trouble Rate (Percent) 

All 'lioubles Cleared within 24 Hours (Percent) 
All Troubles Cleared within 24 Ho~lrs (Percent) 
Mean Time to Restore (Hours:Min~rtes) 
Mean Time to Restore (Hours: Minutes) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Trouble Rate (Percent) 

All Troubles Cleared within 24 tiours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
Mean Time to Restore (Hours:Minutes) 
Mean Time to Restore (Hours:Minutes) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Trouble Rate (Percent) 

All Troubles Cleared wifhin 24 Hours (Percent) 
All Troubles Cleared within 24 Hours (Percent) 
Mean Time to Restore (Hours:Minutes) 
Mean Time to Restore (I-fours: Minutes) 
Repair Repeat Report Rate (Percent) 
Repair Repeat Report Rate (Percent) 
Trouble Rafe (Percent) 
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3.5-339 hrs 
~1+4,49 brs 
4,s-4.99 
5+ 

i7t>a1r:~11~vicie .- - VJhoIesale Support Svstems 

The falfowing submeasures, which relate to the quality of Qwest's computer systems 
and ~a t l  centers, are recorded only on a segionvvide (1 4 state) basis: 

Gh-1 h Appointment Scheduler 
GA-1 B Fetch-N-Stuff 
GA-IC Data Arbiter 
GA-2 
G A-3 
G A-4 
GA-6 

Gateway Availabilifj! - /MA-GUI (Percent) 
Gateway Availabili(~i - /MA-GUl (Percent) 
Gateway Availability - /MA-GU1 (Percentj 
Gateway Availabiljtji - /MA-EDI (Percentj 
Gateway A vaihbilifji - EB- TA (Percent) 
Gateway A vaih bility - EXACT (Percent) 
Gateway Availability - GUI - Repair 
(Percent) 
Pre-Ordek'Order Response Times(Seconds) 
Pre-Order/Order Response Times(Seconds) 
Pre-Order/Order Resporjse Times(Seconds) 
Pre-Order/Brder Response Times(Sec~nds] 
Pre-Order/Order Response Times(Secono's) 
Pre-Order/Qrder Response Times(Seconds f 
Pre-OrdedOrder Response Times(Seconds) 
Pre-Order/Order Response Times(Seconds) 
Pre-Order/Order Response Times(Seconds) 
Pre-Order/Qrder Response 7lmes(Seconds) 
Pre-Order/C)rder Response Times(Seconds) 
Pre-Orcier/Order Risspense Times(Seconds) 
Pre-Order/Qrder Rl~sponse Times(Seconds) 
Pre-Order/Order Response Times(Seconds) 
Pre-Order/Qrder Response Times(Seconds) 
Pre-OrdertOrder Response Times(Seconds) 
Calls Answered within Twenty Seconds - 
Interconnect Provisioning Center (Percent) 
Calls Answered within Twenty Seconds - 
interconnect Repair Center (Percent) 

PO-"i &and PC-"I shall have their transaction types aggregated together. 

For Crstnrsdo, QweS shall make a Tier-2 payments based upon monthly performance 
fesuias according ta the fallowing schedule. (On this measure, the total payment, for ali 
$4 #west states, shall actualty be a multiple of the one noted below.) 

F43e.asure -.-,,,.,+---". Performance 
- 2  'I% or lower 
&A-3,GW-4 21 9; to 3"A 
GA-6 >396 to 5% 

546 

PO-I 2 sec or less $1,000 
~2 sec to 5 sec $5,000 





PO-2B-1 lMA Flow-through Eligible LSRs Electronic Flow-thro~igh (Percent) 
PO-2B-2 GU I Flow-through Eligible LSRs Electronic Fl~w-through (Percent) 

Qwesi shall be required to meet a standard for either eligible flafld-through (PO-2B-1 & 
PO-28-2 aggregated) or actual flow-through (PO-2R-1 & PO-2A-2 aggregated). If Qwest 
frtrsstas the standard for b ~ t h  PO-2B and PO-2A, it shall pay paymer~ts on the measure 
\is w h t ~ h  rt performed cbser to the relevant standard. 

The following table sets out the relevant standard for measuring acceptable levels of 
acttjal fla%-through (PO-2A) and flow-rhrough eligible orders (PC)-2B). 

Flaw-tlrraugh Orders January July January Juiy 
E 0 - 2 A )  - 2002 - 2002 -. 2003 2003 -- 
Resale 7 0 O/O 80% 85% 85% 
Unb~rndled Loops 50% 60% 7 0 O/O 75% 
LNP 70% 80% 85% 85% 
tfME-P (POTS) 50% 6 5 O/o 80% 85% 

-*+;I-i hmugh Eligible Jartuary July January July 
GI; ; ;88 {PO-28'1 --" 2002 2002 -- 2003 - 2003 
Ressie 80°h 90% 95% 95% 
Unburlclled Loops 60% 70 O/Q 80% 85% 
LNP 80% 90°/o 95% 95% 
UNE+F (POTS) 60% 7 5 O/o 90% 95% 

The relevant payment shall be computed on a quarterly basis and shall take the 
performance on the better of the eligible flow through orders (PO-20) or actual orders to 
flow th~augh (PO-2/41 and apply a $75,000 paymen? for each 2.5% that the relevant 
msasurefient differs from the standard. This payment shall not exceed $600,000 per 
submeasure (resale, unbundled loop, LNP, UNEP). By way of illustration, the payment 
table for eligible flow through orders for resale for beginning January, 2002 is: 

Resate: 77.5%-79.99% 
75.0%-77.49% 
72.5%-74.99% 
70.0%-72.49% 
8'7.5%-69.99% 
65.0%-57.49% 
62.5%-64.99% 
below 62.49% 

-Ctmn~~VIa#a~en~ent Requirements 

PO-1 6 Release Notification on Time (Calendar Days) 

Fri: failirlij m notity competitors of the first announcement on time, Qwest shall pay a 
psyrncnt of $2C)O/per day. For failing to notify competitors of subsequent release dates 
(r,e,, the Sinai requirements and final release notes), Qwest shall pay a payment of 
650i'day. 
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APPENDIX B 

(PERFORMANCE INDICATOR DEFlNlf IONS - TO EIE SUPPLlED BY 
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%%$+<$2%% THE PUBLXC UTELXTXES C O W I S S T O N  OF THE STATE OF C O L O W O  

ESTIGATION I N T O  ALTERNATIVE APPROACHES 
PERPOmIAif\SCE ASSURANCE PLAN IN COLOEC4DO. 

--*- 

DEtbtSBXlaN OM ~Q'XXONS FOR MODLFIC:ATEON 
W139 t " T ~ I F I C & T X O N  OF TX3E CQLOXXADO 

F B R F B W C E  W S S U M C E  Phlbe;l 

1-3a.i.ted Date; Novenber 5 ,  2001 
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. . 
1. Decx.s~ori, % ,  . .  > . a  % .  L .  .. + .  & . ,  .... ; . Te ~ , - .  , . . .  

2 .  D i . s c ~ s s i ~ ~  s = + * , . , L * . * . ., - . ., < - x : . ', .- , .: ,> ; . . < . . .  . .  

Request 41  , . , , , , , =  

. , .  . . .  Decision , . . . . . . .  + .  ..... .:. :; ; .  ;. , .. : . ;. . .: . . .  _ . -. . .  & ,  . . . . . . .  

Request 42 . . , , , , , , 
1. Decision .., , , . , ,  ,. 

ORDER . . . . . . . . .  . ,  , .,.. , ; :  , ,  . * . _ .  L ; .  ,.,. . . .  :.., : .  . . . .  : -  

,% i . ~  .* *- is Ordered . . .  s ~ c . ~ ~ . L ;  9 A s h * .  s i L G .. : 3 % - ,: 

..... . .  --..... ,.,.,li,.li,.,,.," 

x, mcSFfeaaU"E;f;D 

A .  'The Cr> 2 s.~-gl& 

. v +-he prt;rea;3 0 - % zb i , ,  . s . .%,~  .L .%:. 

A 
, ' 4 6 ;  & % 3 32 b 2  -, . <c, q.8~' ,.'$ Z?: 

€orporat ioa~% tt&=fezt:F) 

Communications C ~ g ~ g + ~ ~ , s . $ , ~ : q ;  

:, m Septej&e~- 2 5  , 2 Q0.i , &.i . ~ . < $ ~ ~ ~ ~ ~ j ~  

the C A P  an (2 r ~ s ~ ; > s @ s  ;;.c;~ t ti.$? i,.; d , s ~ i , . : . , : . , .  Gs k,+,i:?. ,. + 

E .  f-$.*ta>k .+ ;%+'J;&.:T 
*li.-5 4,  

".,: 2 .;,$$ a$:.!i, >". (AT&T) , Wor ld@oa, ,5r:.i:ln ,. k,.:,.,.; ., a ,w ,,?: 

( WorldCom) , - 7 ; ? ~ ~ i j $ 3 2 :  

and XO Coloradz?, I.rlc. 

C c n s u m e r  c~ i ;nse l  {Of [l j 

respons.ps j-2 tj"; *"- a:2&t;;e ---"" v 



...""il ' . ' r ' - 5 ' . i ~ C  L.... . , I .  , .  5- modify one 

sz;:* responded 

:,".-" " "  '. ."-. K ? ' : " q !  p?qmt rrecOYd 
3: *$, >.T.% % .,. ,.," *.t%LAk".k.: - - ' t  

h 

nt . WoridCorn, 

:$west ' s Motion 

.ii-i,. i..-iii i --., n.> 
'?>L 2 -: 2 3,: ;: 

.: - ,.> $7:. ??&:..' * - .; e l  .y , ..,. . Eollo~s a 

,p:.+>.,-;. .-.%A ; 
% . ,* 

, . . g : , is>*,nop~is of the 

the decision. 

sl.~ppo,rt of a n d  

e accepti~g or 

,d" ,& -, ' -ir. &a -; ;I,, . 
.&., !&,. . , 31: :,, ;?>$$:@$j@i$;%>g$&? ':;;,~?z;;,: ;&> $;; &&; ,&<*:;nv. 

P ~ i r g e l y  tracks 

. .. ,.;>; L;';;jZ2 $s@c;&i ?+laster. 

:aareen2Ilt 511 the  

,- 1 C .. a?$%;- to nodify 

& :,, &tT,,,,L, & " 4  * , -  . . ~:!f the  CPAP. 

$ - ' ' X - T  r ..-,:Lct.l-,res to the 

*;. .;> .-.y - PL1 C t -  
\, ;,s..:>,- ,i.,.u:, i . inis Order 



9 

,. -. mad.ifies 8123 c l a r i f i e s  t h e  CPAP where warraxi;ed. y t 2 z : ; & ~ : ~ ~ , ; : ~  ::, ?J ;, ; - -;. i 
.-. -1. A,, 'M. ,,-. , this order reaffirms the integrity i_;T ,..;;t-: 

- 3 

eec~nmendcd CPAP from the Speciai 14astsr-. as C : E ~ ~ ; ; : F ~ ~ :  

. " 

Decision No. ROT-9971. This final recarnrnei1cic5 C'st::?, 2 2 2 2 - : [ ;  &-% t "- i ? ,  

. . - L'bt< " *a * t-1 ;-L ;: the; SGAT language of Attachment A, r e p r e ~ e ~ ~ t , ~  t;::~ i-'''--'ep* ' 

i best: effort - with ample input fron all par.t,:i-es - ~ ~ l i  t-:;r:'it:;:p "rk:;: 

i ' 
Qwest performs its interconnection and un%,r:t;~cii t:i"; 

t~ndez- the Act after receiving in-regi,en, :;-it-e:+i.4:<:;~c .-L~+;~ :- I s  - s. + I - * -  < 

under 5 2 7 1 .  

C. Eased on the outcome of requested] 3 :  . . :;**:.- 

recommended SGAT language acco~i:panF~s tE;i s ;+- - & ::; '-*a. 

Attachment A. This now becomes the p e t .  &-3df;- ~ ' j z : ~ : ;  -i t ~ -  

,.-'a - . t i .  72.2 L '  t i  Qwest must adopt before 1 will recom~encl LO :,?is ;-'&'-*-- - * . -  

it certify $i 271 compliance. 

Qwssk seeks modhf icznt i sn  of the aff~ctiqlme d&t& a$! eXfe CPMS, 
Q w ~ s t  fif~tion at 2-4; Decision st 16, F l s r l B C ~ m  ant3 &T&T 
contsrad that implemen93ing the CRAP gra-9 2"P appzavaf wrm!.,d 
provide the necessary expesience to addraes k h %  
sffectiveness of aind to refine the CEBAP, B $  ra~"t~ia .ad.  
Wor3dCom Response er't 2-3, AT&T ;W%@posl~e ar 3-4. 

-. 
approval is granted  by t h e  FCC* L .  -, I ,  t. hf2 



rr .-" 
4.1 . .."a a=tTS ,,,, ..?. ;ective Sac5 will be specified in the 

3 8. O E f f ~ y F t ~ ~ R e v i e i v s  and Termination 

5t;z 5 w E f @ ~ n ' g n ' y 8  fkte ~f the @PAP wMl be the date on which Glwest obtains 5 271 agproval ...-A& 

" 3 ~  &,*,--, Y s ~  FG^,Zr=Ljp&I~ea&, 

if3 - -  -a Rstxiews ?st the GPBP ocetrr every six months, comrnenc:ing with the effective date of the 
CP4P & d ~ & e r  me sskx-m~t$t& GPAP rek+c;w prwess, a Commission staff person shall submit a 
regasi :6 5310 a~mis8aa zt ltha five manth mark to recornmen~d a series of changes, if any, to 
%%i$ GP&P, fisttog W%C& ;if tfm9e WBFES agreed lo by ail parties and which were contested. 

-? 
-. 

*- . , argt;es that the C3X7 should rewire 

" ":i, ,:-, '.." .,* )z)T; .;;, $+ ::~U .a + ;i -. c : * . -- .. - ,. 

*, -- iJzb..., *- $,, <.? ..~,~i,,, , 4 1 r a i .  ~*VGU.PQ st3. untimely and unproduc ti-ve 

6. -...- .;,;i F:;"$f-' $.. A .I - 3 % @;@st acknowledges that monetary 

"3 <' " . . 
, , I  : :  ;:c: & ~ 6  assessed until Owest' s § 271 application 

{i;m?e~s: oh,jec:ts ts any other provisions of the C p ~ p  

*- - 
?,: f fg::::g h-r+: 5eftsre 4 ;i i l zppsoval . Qwes t contends that  

k y  5Lr: . , ,.., - J ~  , 3 B -  a.a.* , CPAP r e ~ i ~ e r n e n t s  are until the 

* c,.i,c;p, .,- 5; * - * ~ * ~ - * ~ - ~ 7 " p  G? ,-.---.-- . : :<,a i j $ 1 ~  L: L ~.~~;y,~.;ng activities that r z s u l t  

, , : ; ~ ~ v . ; c ~ > ~ : c ~ E ~ ~ : ~ ~  Q $ q e ~ t ' ~  processes p:ould be 
i,%i,.II ,*-> .... L 5 ..-, -. +'A . -. 

~ * 
!I. -.'. "." - A "  . ,.- ' <= -4. .'d . c,i .% .<-! i :;. ;LI .& ;if 2: :: the CPA?, ocher than the mock 

. , . ,-. ..- ,I .+ .i,5r!:pi.j .., ..*. go i ~ y ~  effect pre-S 271 approval. 



-* 

.# -. * 3'" U. 
- b 

+r+lvi-)~r ~ ~ ~ I ~ I C ; S S ~ S  the effective date be changed to the date c r- ~ 2 s  

i:-'i nppt-oval by the FCC so that Qwest is not subject c; :-I:,= 

3 n 9. e-,,. 
,$, c s i  iailct~as a£ the CPAP, except the requirelne~t to providc rr.ack 

b. Worldcorn suggests that. Qwest f o l l u s ~  the 

rt~lqt1i,relnt",nts of Decision No. R01-997-1, uriless and u~:ti!. :,:,hat: 

f :  u i s  modified. AT&T indicates that the reqi~irerner?ts 

r i le  CPAP will be knowri when there is a F i n a l  Order on tile C>&?, 

r ,  ~rt,i~ldC2arn t.=. corrtends that a six-month review olz~uxring before S '37 i 

approval could address the effectiveness of data caliection and 

rr2porting and svould demonstrate the penal ties Qwest ivouid E I A V ~  

yaid if the CPAP was fully operational. AT&T asserts tha: 

";n>2.ern@n",atiori af the CPAP pre-5 271 approval wifi a l l p i c  f.~:!r :kt-, 

C KO be corrected if it is not running smsor,hI-,-, &a r- 5 

t i  2 1  and AT&T recommend the effective date sho.i::Id se;nci;i. 

c. There is no principled reason :G prefer o;I+: 

C . srart: date over another. Starting h e  O?&? ; ~ o t . ~ .  3s : 

i:I7&P r9rSdcx decided, allows the six-month review ~ T C ~ C B S G  1t<7 t-:: 5 ;- P 

Z -  and gets the parties' attention directeil kc)  the . . ,, :, 

,- a x4 - ,-,+ ; ,-. f ~ n c t i o n i ~ l g .  These are salutary things, ft: l.~kt-:-~;:.;-:~ 

5 up the annual audit of the Perf or~nance tt':easti~-<q~np::t 

P ~ ; : i s r ~ % n g  Sys tern. Whether accelerating these da::es is 



depszicis 52 :.rT;st one thinks the anticipated results from the six 

rzcnkil =rt::?zL...rs. and annaal audit will be. 

d .  For instance, if CLECs an~icipate the audit 

an& reviex %.:ill lead ts mare exacting standards being applied to 

WesL,  her^ they prefer startilng the clock on these audit 

&-* *7 .>%L ~ % ~ + ~ , ~ ~ + . i ~ l i f a ~  e a ~ ~ ' ~ 7 - m ~ .  vice-uersa for Qwest . However, if one 

2 ? 

J * w . A  . = 3- <&.% . appo-site v t i 2 . l  happen, the CLECs will move to 

+,+ iJLfic7-i..C1:2r;e ?+a++ 5 Q-*j;its t wi 11 want to nasten the CPAP' s review 

TJ4? -- i p ? L A  -i d + A  2 *- I :  of course,  neither assumption can be made. 
i A u k < i +  i 

+-. . L - ~ e ~ A ~ f e ~ + z c  :>srries should be indifferent to when the CPAP 

*- ,:,,_s~:kz, 7. B X ; ; : ~ E I : ;  i;;'i~r~f&z they believe the current CPAP "misses the 

-,. , , , P ~ , Y F ; I "  RCl~i ,l;jgts'j " -  ,J be modif ied  . 

6' - a 02 zhe Godi loc lcs  scale, I believe that the 

"". - I - .," '" L. $&% . . :  2 1 :  t o ~  hard nor too soft, but just right. 

*a. + * * ,, ;;+ail .L- f ",-.c- . c a  . =- I :zzt.t,lr- s'io i ~ f i ~ s ~ n t .  preference for starting the CPAP 

" .  "- +""-", ,.,f'"",, 
-A .- , p i= .S7+  :3t- i a c e r .  . But there are some reasons that support 

:$ #JI@- =s -.* i;; t,hc il,'?$2'i4; e f fec t i ve  date. 

2 
i l F o s ~ ~ ~ ~ c A L ~ E ~  t he  CPkP's e f f e c t  until § 2 7 1  

- - ianc:er lead time far parties t o  beconle 

, . ' 9 '  L , . I - -  ..- ;*% :cc .~~k~fc*gs  ~f the CPA? and allows the mock 

. - . . ... y cke most i m p a r  tan t aspect to be worked out 

,. *' +$ ,- . r  ,..*a , .. ,,.,.s?s?2-- :;rr sg;:nr-s::Z sense Lo z e  xi?? Qs-test would necessarily 
" % _ a  _-- *. ,. -I , s c,:arz date. Z f  the CP$.P's flaws thar: are Q w e s t -  

. " cl.;rorc r.or.;@tar,r penalti~s kick-in, then I would thirik ., ,.& . . 
,.;,.: ,::c?I :::c'; r ~ : ~ - - r ~ - p ;  r.;l-jci.. 'jfide,-,.~ay soones . 



" L . -  . -  in this "trial run, " to receive E- 'EC~IJ$~:$ 7" f :JC-.?!~' - 'i = C r,ci. : 

for postponj.ng the CPkP is that _here 5s sk::$iL',- 

-? -.. - on right now in this proceedinn f.rsr Lh;e 1 Y: :F  &".- 

attention it needs. 

"t -- + - g .  Qwest ' s leg21 ok\je?~!:~on I : ?  t i-.sl' .-k:+tl 

warrants some comment. Qwesr asserts :bat irkb*::?:-e ::.-I;; 2-62 rl'-: 

-.- * 4. until it is formaily made a p a r t  af tize 3 . - ~ . - t . ~  ".-; 

putting it there. 'This is a no t  an insig::ifcrta::e ,-:'ir:e -" .. z - --'- - ? .  

- the possible start date of the C2&Pp 2, + :2 f 

-1_7 ;-:-.-;.$'$.; 4% Commission's view that the source 0 4  i*;i% h : .  &- 

, - _ C '  the CPAP and its extra-sta"t-~t:rzaa~c:~txr~z;i,'i :bg~zg!5;i~:*fi ,~c :~ - ;Ys  

from the C B A P t s  "voluntary" i ehe;a ? h ~ ; L ~  ;z: r ; ~  

f o r  t h e  CPRP to begin working until @,i+'&zt+ kct:: :t:::-t.";*;8~?~a T 54 

the SGAT,  

h. B u t  legal, r~ i3 - j  QCZ~Q:'~, :i,~; 

correct, For one, the: CPAP i a . n g ~ a g &  ~c.~c;t~;4di 'b'i,:~ 

L,, &.:%,, d, I& $\g&&y; :;..;.3.:i 1 c i  acknowledge work done pr iox to ~ L ; E ;  n.-*p*?.b,F, 

Qwest is also required ta fi i ,e  a cammgiilaz::::i2 $;{;.3k?t, 

?L &., p;rr-9$ + ;F,..*i$q, a- -..: CPAP, on or before November 30, 2 0 6 9 .  . , ri..i.;~: 

be made effective by the terms 0: k$i-,e S<;&y $y2* P c ~ s i ~ ~ ~ ~ ~ ; j g ~ r : .  

i. The prac t<ca l  &ff i ,q ; . ; t l i . .  ,.. ' .&?,* e, -,-+., 

me to postpone the CPAP's e f  f e c k i i u e  ~tXar $2.  t-; 

Colorado Corrcnission Staff * 4 a,?tQfiq ~ " t : q r ~  - 6 

* :,: time and attention to the CPAP ?,t..o 82: - + 



r.gi.l,".q-g2;$2. BY ",? r,"s:3"k,.5 -"i'*-p e-.* ,- " - - * ,- ,; .- c .- .. , ,  &! *; *$.& ...-EL ii. ..CE !2 " d c:~>2 . 
4 I also believe that the CPAP is 

-"-" , ,:_.- ,sz",. cct -rdl:e a back seat  to the probable frenzy of work 

x z  -% .+ s ,:** *. - - ,- 
. " , .- .. ; $ *  > . ?  ~ a @  2 i Q i f i g  of 

li I a 271 application with the 

-- m - -, - - - - 'LA - * L b - - p % *  *- f:;z~;'--,~<:-t?. a , , , , , J Y ~  ~:lax all parties will be better off if 

5 *. " 9- v r . 4  z * .,a , -" ' -. S L r i l l y * w - %  +*a- - .T-J am s t L, .. ,,,,, ,,,,,.," l.i,,,e,ss is postponed until Qwest is 

--.i - - ?, '4 - 
- a * .  *..;a i ,-; r,-:;-a,"-<: s *.- , ,2: au t j io r i  t y .  

;:.- .-" rezsxt ing will still begin be£ ore full 

- - - +  -- j ;p---::-t '+€? ;, 92 , -iXf& , f i rs t  mock report is due on the last 

p~;:7;3y~?-s 5 ::,i:~ ; T ~ G ~ % E ;  ~3.fge.x Qwest files the complete SGAT. 

Sf ,_.-: .,,- . * - af L_;",cL ?ZPLhfs a~pects, and the associated dates 

; .-, +, F -  3.,nd a -  , L  not begin until 271 approval. 

-* ; + .? '$3; 
t-, 4- * *$ - t- .$ - .-.-F.. + r e i2 , ec~hng  this change is contained in 

$we%% @@@a%@$& 
%k&r e&a & =&a Q4@0&k to the Performance YVleas~~mrjnt 
a&& RD@&s%~@@ %em w 5 r h ~ u t  obtaining approval, (&vest 
deabkiox"~! &% 4-7 A% kacweat B . Deci si sn at 25-28. 
R~n,m7.wnt$ed 8t"&T a% 35% Ti,%, 3.4 -2, innd 14.3. AT&T Respaansa 
~g $+-?5, Weg8dCas B B S ~ Q D ; ~ Q  r ; 3 t  3-4. 

'..".A,w- p*- - G L:.~,u,, ,s 1 4 . 3  and 1.8.9 shali be refashioned 

- -  '' >. *" { FF.c i .. L,.i . ,,,, , , , , i>:".;:,r?!at a ; ~ d  h ~ w  CLEC-sf f ec tins changes 



Reconxiended SGAT as follows: 

14*3 Qwest shall obtain approval hx from the Commigston, .lf-r-jx~q.tne &&~L~~F.~_E:&~~~~~::; 
Process forum, or other industa forum prior to impteme#tlnphany (>t%C*aWwbng Elra:tg&i 4: f"wlt 

performance measurement and reporting system. I&fe&!&-taf4p-:&e~&y"~*gi.r-ia 

P ~ ~ G " C " W p ~ r n h a n d ~ k ~ ~ Q w & ~ ~ g  f~:.~th:.;ac~fw -- ~w- - - f+@&&~P-p$@c*&--*- $*@- @=- g&$*h: 

42-%- ---~m+$w-rn- fk~e-L~&~-~"$~3Si~-~W~-%sr,~n~*~~ 
gviCizJ&w. Th:: I " d " " n " r ( n n t ~ f + . & 4 + ~ & f @ g d - & f j ~ z i . * . f -  g%-+ -1:&;x~it34 

Anv CLEC-affect in^ chanqg to t h ~  . . ,G fP8$ ,x~c~~ r :~~~QsA- f~ . :  
underlyinq data collection, repartinq, and pavment czrlculat~a~fl~J~x:o~~f:-- i . ' : :~  ~3~ t - b t  
processes. Either: 

Qwest can bring these chanaes to an industry forfm, ~ u @ ~ ) ~ t f a g _ ~ ~ ~ ~ g  
Process (GMP), for discussion. If aareemtsnt is f e a ~ / ~ o u ~ ~ @ ~ ~ @ - j ~ ~ _ j g ~ ~ ~  
with the Commission, in a compliance-type f i l i ~ ~ h & ~ ~ ~ ~ W i I Q ~ ~ : ~ ~ $ ~ ~ ~ ~  -- 
decisionontheseitems,buttheywillsirl?l3fV&Pd,~r 

Qwest will make an application-like filinq with the , lnde&q!d@t"r t ,@~~,~~,~-f ie&&~~~g$~g; 
have not been agreed to at an industw forum , e i t ; l e ~ ~ - . ~ _ v ~ q k ~ , p ~ ~ $ ~ - ~ ~ _ L , s 3 _ . f  
reached, or because Qwest did not present the" c,hamV, !a the .,!pf~s,m, a F L a ~ & ~ - ~ k : ~ , @ -  
allowed to comment and a record will be establ~shed. Tb-~e,,ttid~psqci~r.t -.-- & t ~ ; l r :  - - -- )r -- .?,O - ?--- \ . .  

issue a formal decision on whether the chan_cre_wii l$e&~-~~~&J~:~p, 

If Qwest fails to obtain approval far any CLEC-affeaing change, at stlijli pay a $9~330 fir%? Bt3~ 
each affected CLEC. This fine shall be paid directly to the aff@ckikd Ct-ECs, This gi$yrnsrlb 3P;271c 
not count against the cap described in Section 1 I .I. 

18.9 if Qwest or CLEC wishes to modify a PID outside of the six-mbnffi t@wow pta&*s!; r,*?? 

forth in this plan, the change must be approved by the t~llrjapendei'st Pi\~ntiFar and kfsbn  sf^^;^ 

approved by the Commission. The independent Monitor and ttlla I=afi4rnj~~ia13 .%!X$2fi k k ~  pn;rzre 
likely to allow a p p w e  the change if it has been approved by anatIh@f fcefksrn susb as fkv 3CIt; is 
CMFJ -- . . 

e ~ ~ g g ~ ~ ~ ~ ~ ~  P I D  t ~ f ~ ~ 4 t ~ ; . ~  5i 

that have not been approved by one of these W4o fonrms ar tf"teir iut~f43 Q $ t i l ~ ~ f $ ? h i  s%el; tls: 
GP~$*?*&. unlikely to be approved outside of the six-month review pro@ess or tkte Itlraedyasr t., 

2. Discussion 

C .  Qwest argues rhac *.'..*;, , . ,, +-- of: oai;>c:. ; t_:& ;: 'i 

language w o u l d  restrict Qi:;est fyORi --i.--.'....--:*.:;+ - i t .  , , , +$%z.;* .... i ,,t;:. 

Measurement 2nd Report i.ng SysTem et:) co::retc:t fc3:- 

reporting wi t h o u t  either t i ;  . h 



9 7  - i- - ,% 

*d q ~ <  , & A  - +J.*~+; A .;:.;sst fxfther axgt;ns that any changes made to its 

nmt *. '>+a=-- 4--+ , -. *-* c : ~  3c::latiofi and reporting sqrst,ems could be 

, , :- 2 i& rr L ~ L L - ~ ~  - - f eccinglg requiring Commission approval. 

';- - i . . i F .  -.C ,..-*c,c?-il A. +-- -. - , . h Z  i t  h8a no way of avoiding fines if it 

,-- .;, ,, ,.."-. -.--o.wvn ,, :, + s r-ka;.,qe is required in the underlying data to self - 

.- - -.s -- t2 r- . . sz : - z a ~ t z z a t ~ ~ "  r e p ~ x t .  A fine of $1,000 per affected 

- -  -.- - -,-- - .  . . . --. Lr , 5r: tzz~+r;s5-ne fax making any non-approved change in 

-.b-rzg-.,w- - * -  . .+ - 6 4 %  Y a  A Eine tnight be imposed for not making a 

-- " "3 -- .h @ #-.L 
* - r . rr+ .*>- -  E i * ; C  . d. 

- i , ~ ~ , ~  - ,l,d,,A &at& l;r an audit- revealed an inaccurate 

?- $%*-, -+ -1 4 - -6 "- &. 
a, w O f 4  " %, . , a s s e ~ t s  that  having to obtain approval before 

r" --+*. 1 -  , . * *#.a& . . ,-i"GtEC-affecting change would restrict its 

" . -  * y Q"'ji. st.; x ;; - . - * r rs , .~eSs and meet regulatory requirernents . 

- .kC,-irz <; "- 
%r. :-+*:~;br.?:.a 5 i3f ~ h e  recommended SGAT be modified to 

sa-v2:.rz : j ; 3 "  *g;t~:s? 7 -  make changes tc the underlying data 

:I;;J! g.2tke;ht:~i~ P Y Q ~ ~ G S S  implementing its measurement or 

. , - , - r j * * , w  *,a ' I  , - - . + SQ 2 as the. perf orrnmce measurements are 

/i..ii . jai*~r-* .  * r u r i :  . - . , .  9:; ~eqt r izcd .  Alternatively, if § 14.1 is not 

* -, ~b;-,3',"& tk@ , r ~ S t x ' L c t ~ a n ,  @.crest requests a list to be 

,- k T " *  ? ++,.*"* - %-* 
3 ;  , -a,;isrd~+isl,t; E E : ~  ;; specify changes that would 

I( Y C S.. "* ..- .*+sf :@?-*@ring. 
'6'. Y t iQ .. 

* A  
4 *-% * 

i assar ts  that a payment-a£ f ecting change 

4 -  A .  - - :,-* .+< -,*,*,--, s < - -  ' - q -  
a - - *  , , , . a  . \$or ldCom and ATEcT c3ntencI 

**, t*. . be allowed o make changes without 

" ' - < %  7 e 2  
.." 

2- * , : CLEGs 5-7 opportunity for input. 



r:," .~ A 

-,, ,-, : : '+ . ;E:  :.?2;':>::: 5%:: & B e y  request changes not be made e o  t he  Z P ~ - - . - ' - ~  

2"~ang;a;zre f o r  the CP-A?. 

e. I ha-\ie some s-cpathq. ft3r the C O E C ~ : ~ : : ~  

brings up here.  his is a difficult Saiacce b e ~ ~ ; a ~ ~ ~  I ~ ? * ~  %! ;;-I ;;.42 

Qwest's ability reasonably LO make changes "_ i i s  procpsses L~:~-:i 

# - *  C1:ECs need for certainty and advance notice of the s a ~ e .  ,k:)~e.r: k ,  

F":.he eqdlpoiss lies between ihese concevns is 1 - 2-- .. % i  - t  k L  

probably varies  from situation situation, 

f . The best solution I a cn;lr,pi 1 ; ~  - *.: 

.-.. % sinply to set a process in place to handler these changes, , *. k b v  -. 

process I adopt for the CPAP is as 2ol2sst.s: 

i.ncludFng the P I D s ,  the underiying data ; r . czLdec t i~~ .  

and pa2ment calculations m s t  go r , ~ x ~ ~ g h  cfze of :.,:a --::-c:.cl:,;~:~.; 5 

Either : 

7 " 
s Qwest can bring these changes to zin .zrrr;l;;srr.ry fcri:::: sc:;:?; 

the Change Management Process fCE?i , fur d i sc : : s~~  :-:re It 
agreement is reached, then Qwest 3 i i i l  f i l e  the 1zi:32:;;+2 ;\-: * ,: 

WF,' the Co:-rmission, in a complia~ce- type 51,: in&;, , r:!;, *'.:tr;> t , ~ : " .  : :. 
~;ll'i not issue a decision on t h e s e  iten's, Su:: :2;:li 
simply be incorporated into the CPAP; o r  

Q'zest wili make an application-like f i l i : ~ ~  w i t h  . i  ,:: 
fndependent Monitor for changes that have ;'tot: been F I C I T ~ ~ ~ J ~ ~ L ~  - 

- .  -,u at an industry forum eieher because agreeme::? ct .~u:c ;:), : 
be reached or because Qwest did n ~ t  present c h  zi:qn:~s2 ' _ 
the  forum. Farties will be allawed to cornierrt ?In:; ra ;-:: r : . . .  will be est~iblished. The indepeniient 31.lonLkat. s:.~ ! , * :-.K~:-I 

i s sue  a formal. decision on >~hether  2he charmy *J;: : 1 ~ ~ 1 %  

allowed as part of the CPAP. 
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%- E t z c a ~ d i ~ ~ ~ :  * a ?  t'.LEC' ~ . ~ s p ~ ~ ~ s i b i l i ! y .  We are also concerned that this section addresses 
rbt?f?, 3 ~ 1 ~ C ! + t l ~ 3 t l i X i  Into T ~ c r  2 n~isses, but not Tler I mlsses. Based on these concerns, 
If i k ~ x t  lllirii nlod~f) section 15.5 ns follows: 

5.5 r4rl.v ~jn~*ty~rrlay pctitiol~ tltc Co~~zr~ri.ssiot~ to tz.qLlest that Qwest 
~nvcstigate u~zy oolzsecuti~ie Tier 1 17liss or any second consecutive 
'I'ier. 3, I ~ I S S  to determine thc cause of the miss and to identify the 
;ictlo~i neecled in order to meet the standard set forth in the 
pclrt'ormance measurements. &west will report tlre results of its 
invr~sri'qntinn ro tile Colnruissiol~, and to the extent an investigation 
dctmtnines that a CLEC was responsible in whole or in part for the 
'T"iei. ?, misses, Qwcst 17zuy petitiorz the Cor7u7zissiorr to request thlzt it 
rccclve credit against future Tier 2 payments in an amount equal to 
ihc 'l'icr 2 pnylnen ts that should not have been made. Qwest ntny also 
rcqrrcsr thni the relevant portion of subsequent Tier 2 payments will 
11ot be owed until any responsible CLEC problems are corrected. For 
the purl?nses of this sub-section, Tier 1 performance measurements 
th:ll have not becn designated as Tier 2 will be aggregated and the 
aggregate results will be investigated pursuant to the terms of this 
ogt'carnen t. 

2. %lonfli~ly Reports to Public Counsel 

S c ~ r i o r ~ s  14,l nird 14.2 of the QPAP requirc Qwest to provide monthly reporls to 
i"l,EiCs ur:d 111c C:ommission of Qwest's pel-formance for the measurements set forth 
fn {lie QPAP. Public Counsel requests that the Commission modify the QPAP to 
;liittlv I%~t~lic Counsel to receive monthly QPAP performance reports provlded to the 
C,'~~ra*tmjssis>~~. Prrblic Cormsel Cvn~nlents at 13; see also Tr. 6229-6230. Qwest did 
tlc#i r.i:r;lw>ntl to I"bblic Counsel's recluest. 

%Vt: find i t  app~.apriatc that Public Counsel should receive copies of the monthly 
rclilarts filcd with the Commission. We note that the CPAP requires that Qwest 
j j~ :~ \ r~z l i l  such reports to the Colorado Office of Consumer Counsel. CPAP, Sectiorr 
f.i,', Qwcst must modify section 14.2 of the QPAP as follows: "Qwest will also 
flri,\ ~ ~ l e  P ~ I  1I1c C ~ n ~ t n i s s j ~ r ~ ,  ~ltld relevarzt partics lipor1 wqrtest, a monthly report of 
r t ~ ~ ~ ' C ~ ; \ t L *  CIXC perfbrn~nrice rqesults . . .." 

1 iavtng disc~rsscd above i n  detail the oral and documentary evidence received in this 
~ w ~ ~ ~ ~ i i ~ j l t g  ~(111c~rni1ig ill1 malerial matters, and having stated findings and 
~ r > i ~ ~ f ~ t ~ l c ) t l ~  tipi311 ~ S S U C S  at impnsse between the parties and the reasons and bases for 
tlrcwic fi'rnrlirlgs ; u ~ d  conclusions, the Commission now makes and enters the following 
i t ~ t l ~ i n ~ r ~  01' ~hosc f'i~cts. Those portions of the preceding detailed discussion that state 



DOCKET' NOS. UT-003022 and UT-003040 PAGE 0.2 

findings pertaining to the ultimate findings stated below are ~noorpornted Info t l~c 
ultimate findings by reference. 

246 (1) Qwest Corporation. formerly U S WEST Comn~unications, Inc., is a I3ell 
operating company (BOC) within the definition of 47 U.S.C. 5 15341, 
providing local exchange telecommunications sersice UQ the public for 
compensation within the state of Washington. 

( 2 )  The Commission is an agency of the State of Washinglon vested by statute 
with the authority to regulate the rates and conditions af service of 
telecommunications companies within the state, to verify the cornpli:\ncc of 
Qwes~ with the requirements of section 271 (c) of the Telecornmunicutions Act 
of 1996, and to review Qwest's Statement of Generally Available Ternss, or. 
SCAT, under section 252(f)(2) of the Act. 

(3) Section 271 of the Act contains the general terms and conditions for ROC 
entry into the interLATA market. 

(4) Pursuant to 47 U.S.C. 271(d)(2)(B), before malilng any determination u~idcr 
this section, the FCC is required to consult with the state commissior~ of any 
state that is the subject of a BOC's application under section 27 1 in urctcr to 
verify the compliance of the BOC with the requirements of section 271(c). 

( 5 )  The FCC has relied on performance assurance plans developed col1ahor;tlively 
by the BOC, CLECs, and the states in dete~mining whether the BOC has mct 
in part, the public interest requirement of section 271(d)(3)(C). 

(6)  Pursuant to 47 U.S.C. 252(f)(2), BOCs must submit any stalcment of ternrs 
and conditions that the company offers within the state to the stntc commission 
for review and approval. 

(7) On June 6.2000, the Commission consolidated its review of Qwest's SGA?' in 
Docket No. UT-003040 with its evaluation of Qwest's compliance with the 
requirements of section 27 1(c) in Docket No. UT-003023, 

(8) On July 23, 2001. the Commission issued the 12"' Sitpplcttle?ltcrl Order in this  
proceeding, directing the parties to part~cipate in the Multi-statc PP-weeding for. 
the initial review of Qwest's Performance Assurance Plan, or QPAP. 

(9) During hearings held on August 14-17 and August 27-29, 2002% in the l ~ l ~ l t i -  
stale Proceeding in Denver, Colorado, Qwest, n number of CLECs, and Public 
Counsel submitted testimony, exhibits, and briefs to allow the Facilitator to 
evaluate the sufficiency of Qwest's Performance Assurance Plan. 
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i 401 C:lt~ Ociobcr 33, 2001, the Facilitator for the Multi-state Proceeding issued his 
Rcpor-t clrt Qwcst's Performance Assurance Plan. Consistent with our decision 
in  ihc 12'" Srr,r~pI~ntcntd Ode/-, the Facilitator's Report is an initial order of the 
Cotnmir;siou, 

r l f 1 Irt prc.p:~ration for hearings held before the Commission on December 18 and 
19, 3001, in Olympia, Washington, Qwest, a number of CLECs, and Public 
Co~lnscl submitted written comments on the Facilitator's Report, as well as 
Irspanses to bench requests and questions,, to allow the Commission to 
cvnltrittc the sufficiency of Qwest's Performance Assurance Plan as modified 
h y  the Rcport. 

( 12) Thc: QPAP is intended to be a self-executing remedy plan to ensure Qwest's 
ctti3tinued compliiznce with the requirements of section 271 should the FCC 
g e r m  an application by Qwest to provide in-region, interLATA service in 
% 

Washington state. 

i f 3) Qwcsl intends to incorporate the QPAP into the SGAT as Exhibit K, and to 
req1.1it-e CLECs \,vith approved interconnection agreements to adopt the QPAP 
us s part of their agreement. 

f l41 Under tI~c QPAP', Qwest must make payments to individual CLECs (Tier 1 
pnyments) or the state (Tier 2 payrnents) if Qwesl fails to rneet certain 
pcrt'~rmnnce standards. The standards are based on pe~formance 
nieasurcments that were defined by Performance Indicator Definitions (PIDs) 
dcvcloped in the ROC OSS collaborative. 

I f 5 )  The Colorado Commission has not approved a final perfcrmance assurance 
plan. A hearing examiner has issued recommendations and proposed a draft 
plan, the CPAP, for consideration by the full Commission. The parties have 
itsked ii Special hcIaster to consider several issues before the full Commission 
considers the plan as a whole. 

I 161 The Sraff of the Utah Department of Public Utilities modified the 
recammendations in the Facilitator's Report and issued its own 
recommendations to the Utah Commission. 

1171 'X'hc rrccor*d in this proceeding is replete with references to other- state 
pctf~rmance assurance plans, finalized or in progress. 

8 Sect~on 12 of !he QPAP establishzs a revenue cap on total payments of 36 
percent of Qwest's 1999 ARMTS Net Revenue, and allo~ss the cap to increttse 
by 3s much as S percent, or decrease by as much as 6 percent, depending upon 
Qu est's pcrfomance. 
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(19) The CLECs and Public Counsel do not object to using current ARMIS revenue 
data, even if that data would result in a totai amount at risk that IS  Inwcr than in 
prior years. 

(20) Table 2 of Qwest's QPAP incorporates the Facilitator's; recommerrdntit.m that ,  
if Qwest fails to meet a performance standard for an in$~vidctai C1,EC for 
consecutive months. the payment amount for the measure escalates each month 
up to six months, and is then capped. 

(21 j Sections 8 and 9 of the proposed QPAP contain provisions that limit the 
potential payments to CLECs for substandard performance to the total number 
of orders placed by the CLEC during the month for each qualifying product 
and sub-measure. 

(32) Qwest modified section 7.3 to include the Facilitator's recommendation rhar 
Qwest should make Tier 2 payments in the event Qwesr fails to meet thc 
performance standard for any Tier 2 performance measure for two consecutlv!: 
months in any consecutive three month period, during any 12 month roiling 
period. 

(33) The Facilitator recommended that payments for Tier 2 rneasures with no Tier 1 
counterpart should escalate as provided for in the QPM. 

(24) Qwest modified section 6 of the QPAP to shew proposed payments relaring to 
the provision of collocation. 

(25) In addition to collocation requirements in the QPAP, the SGAT and WAC 
480-J20-560 establish standards and payments for coilocation provisianing in 
Washington State. 

(26) Section 5.1 of the QPAP contains the critical Z values that are used for 
stalistical testing. 

1271 Section I2 of the QPAP establishes caps on monthly and annual payments to 
CLECs and the state. 

(28i  Qwest's proposed QBAP does not include a carry-forward provision. Qwcst 
has included in  section 12.3 of the QPAP the Facilitator's proposal for 
equalizing monthly payments to CLECs when the annual cap is rcachcd. 

2 Section 13.8 of the QPAP provides that Qwest is not required to nuke Tier 1 
payments and any other payments. penalties or sanctions Sol "the same 
undcrlyrng activity or omission" under a Commission order- or service r/uality 
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nth-r. Srrrxlarly. scction 12.1 of' the QPAP pr-ovides that the annual cap on 
puymciirs includes all payments made by Qwest for "the same under-lying 
ir,;ti\ifz nr ninlssron . . . under any othcr conrract, order or rule." 

t'$t''j S C C X ~ ~ ? T ~  1 1 +2. of the CPAP provides that "any penalties imposed by the 
Cr~rr~n?issinn" are not sub-ject to the cap, and section 16.8 of that plan provides 
;: pi-~ccss for' Qwest to dispute any payments under state service quality I-ules 
[hair I F  pcrccivcs are duplicate payments under the QPAP. 

i f l ~ c  Rcpon t.c.jccted the addition of new performance measuremenis for special 
ai:ccss, c;incclcd orders, cooperative testing, address due-date changes. pre- 
rirder. Inqlalry time-outs, software release y uali ty, test bed measurement, and 
nilsstng sisius notifiers, found that Qwest had already added certain change 
i'ia;rnttgcnlerit measures to the QPAP, and found that diagnostic measures for 
z:ert;ifrt LIMES. i.e., EELs, line sharing, and sub-loops, s h o ~ ~ l d  be added to the 
QPAP ns soan as practicable. 

Z ~ S  P~~ 'S i~r l ?~ i ln~e  standards have not been developed for EELs. sub-loops, and line 
shsnng bcciiusc commercial experience with them has been too limited to 
suppar-t a benchmark or parity standard. These UMEs are currently designated 
as ' 'rf~tg~~ostic UNEs" or TBD (to be decided). 

3 The Facilitator rejected a request by AT&T to assign higher payment amounts 
tu htgll-vdue services. 

<-q*Pu $oct~on 16 of the QPAP provides a process for amending the performance 
27ic;lsurancnts in the plan at six-month intervals. The Facilitator secommended 
t hrcc ~;.hiin.ngcs to the proposed process, including the SGAT dispute reso1u:ion 
prrrcess. a multi-state review process, including funding through a special ft~nd 
initststing nl'contributions of Tier 1 and Tier 2 payments, and biennial reviews 
srf the continuing effectiveness of the QPAP. 

3 $5 r 13cr\ch R C Y U ~ S L  NO. 39 asked Qwest to provide for the basis of underlying 
i;?r~gu:rge in section 16.1 of the QPAP that limits the reclassifica!jon of the 
p:ryment level for measures during a six-month review to whether the actual 
% oletnlf? of  data points was lesser or greater than anticipated. 

. . ?&I  Stxt~nn 7.5 of'the QPAP provides that Tier 2 payments to the state will be 
pl;icerl in a state fund detern~ined by the Commission or in the state General 
Fcirld i f t.hc Curnniission is not authorized to receive such payments, and states 
ilie purpose for using the funds. 

i37 3 i.);,,wcst adcled section 11.3 to the QPAP to Include the Facilitator's 
rer:nmincnilatio~~ to create: a Special Fund compr~sed of one-third of Ticr 2 
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payments and one-fifth of the escalated portion of T ~ e r  1 payments tu sii19p1~rt 
the cost of multi-state six-month reviews, biennial reviews, audits, and QPAP 
administration. 

(38) Section 13.1 of the QPAP provides that the plan becomes effective only whe;l 
Qwest receives section 27 1 authority from the FCC: for that state. Thc Rcport 
recommends adopting this section of the QPAP, and requires Qwest to file 
monthly reports of performance and presumed payment levels between 
October 2001 and the date the FCC grants section 271 relief. 

(39) Section 16.2 of the QPAP provides that the plan is rescinded imrnediiitely II' 
Qwest exits the interLATA market. 

(40) Section 13.6 of the QPAP requires CLECs to elect a remedy for poor 
performance. If CLECs choose to receive payments under the QPAP, the 
QPAP provides that those payments are in the form of iiquidatcd damages, anil 
that the remedies are exclusive. The Report requires Qwest to modify ~~or t io r~s  
of section 13.6 to further limit the exceptions, and to limit recovery undcr non- 
contractual remedies to any additional amount not recovered through QPAP 
payments. 

( i l l )  As modified by the Facilitator, QPAP section 13.7 allows Qwcst itself to afPsel 
any award for similar acts or omissions, and precludes an offset for payr~lcr~ts 
relating to CLEC or third-party damage to property, or personal injury, 

(42) Section 13.3 of the QPAP provides a set of circumstances that \vould excust;: 
Qwest from making Tier 1 and Tier 2 payments.. 

(43) Section 11.2 of the QPAP provides for payments to CLECs to be made l?y I i  I I  
credit rather than cash or check. 

(43) Qrvest modified its QPAP, as recommended in the Report. ro includc scctiox~ 
14.4 which allows Qwest to recalculate payments made under the QPAP ! c ~  up 
to three precedin, years. 

zYO (45) The Report modified ?he audit process in section 15 of the QPAP, 
recommending a multi-state process for audits, and proposing an audit 
approach that would allow for both pre-planned and as-needed testing of 
Qwest's measurement program. Qwest incorporaled the Facilitator's 
recommendations in section 15. 

I 
I 

I 291 (46) Sections 14.1 and 14.2 of the QPAP require Qi+gest to prov~cie monthly repur-rs 
to CLECs and the Commission of Qwest's performance for the measurements 
set forth in the QPAP. 
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I4 . r :  ZZ?;: drw:t.i!a.r~.d : t h t ~ v ~  rn dctull a11 matters material to this decision, and havlng 
; i&~i ; i  !1;~r~W~id t l~t&l~$s i111d C C ) I I C ! L ~ S ~ ~ I ~ S ,  the Comm~ssion now makes the following 
~.i~nx~n;~lfx  ; ~ > T I ~ * ~ ~ , ~ s I o I ~ s  ( ~ f  I;Lw. Those pnrtlons of the preceding detailed disclission 
l*ra  sal,sfk: ~ . ~ ' o ~ i l u $ l t > ~ ~ s  pertaining to the ultimate decisions of the Commission are 
r %  briptl~,alcd by this rcfercncc. 

i Tbc lY*ishingtrm Utilities and Transportation Commission has jurisdiction over 
";w >ttlycct I I I ~ I ~ I C ~  of this proceeding and the parties to the proceeding. 

Q h;; 'f 3r  fidrr~tn~striir~vc process in the Multi-state Proceeding was not deficient, in 
ert'rrr, nr cnmprc)rnised in any way. The Facilitator established a process that 
pt~rvlde~i 313 i ~ j a ~ ~ t ~ r t ~ n i t y  for the parties to be heard, for evidence to be gathered. 
;srd Ik-rr issiics iu be joined. 

"'l"iltr! 3:e'C's 'krnc of renscsnableness" test is the most appropriate basis for 
sferrr~nsnr rig whcttler Qwest' s proposed plan is sufficient to deter and enforce 
tucksltdt~rp llehavior. The Facilitator correctly stated in the Report the five 
ir:"wrg.:; &of thc FCC's zone of reasonableness test, but went too far in stating his 
4PZ.i it "'i:~lf!~1~~~l"iltl0n~'' for review of Qwest's QPAP and his comments an 
~t~r;:t.rc;rn tr y f J ~ t ' s t  's incentives. 

- b e  ribjc+*l rhc Facilitnror's statements on pages 5 and 6 of the Report. 
fwgtanirrg with the sentence: ''The ultimate decision on the QPAP's 
snaffzcrcncy, :is ftle FCC addresses the mattes, should be one that takes into 
.dcr:unrtl: tht: folinwing considerations:" 

- i 4 "%'ha.* Ckmnzissian has authority under state law and the Telecommunications 
40;~ rtct rrrysurr Qwest to act i f  it fails to perform such that i t  provides service 
t i s i l l  tit~ihir, unreasonable or would stifle competition in the state. 

r r i l  ~&'%?~XII ~tre~cedllraj fairness requires that the Commission begin with Qlvest's 
pmp'i.zc.c2 QPAP. i t  is appropriate for this Commission to consider the 
irrtrr1ri.?uns ol' orher st;!te plans to determine whether elements of Qwest's 
pt;r.lor-mlinCc assurance plan are sufficient to deter and enforce backsliding 
ih : t? :~\~~~r  i t9  W~~shington state. 

.".t: Ci!~'ri fhc FCCI-s iictions in approving performance assurance plans, and 
9jua..;r7b czrr~enr perfonz-rance, there is no basis to 131odify the Fnciiitatos's 
~r~;isrr>m~nciii~inns rhal Qwest's payments to CLECs and the state under the 
$iiA12 !,hu~~ld bc capped. or that 36 percent of Qwest's ARMIS Net Revenue 
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should be put at risk for payment to CLECs for failure to meet designated 
performance standards 

(8) Using the most current ARPyfIS data provides a provides a meaningful and 
significant incentive for Qwest by creating a better match between the reintivc 
amount Qwest must place at risk and the prospective time period that the 
QPAP will be in operation. 

(9) The Facilitator's proposal for a flexible revenue cap may unnecessarily rcstrict 
the Commission's ability to review the operation of the QPAP. Qwest's 
original proposal to use a flat 36 percent cap is appropriate to calculate tlie 
annual amount of revenue at risk of payment to CLECs. 

(10) Table 2 of the QPAP demonstrates that payments made to CEECs will be very 
substantial at the sixth month of escalation. The threat of such pnynlents 
should create sufficien.t incentive for Qwest to meet the performance standards 
for measures contained in the plan, and thus, sufficient assurance for CLECs 
that Qwest will meet the standards. 

(11) Parity of service between CLECs and Qwest's retail customers is key to thc 
advancement of local service competition. Qwest will not have sufficient 
incentive to minimize any disparity in provisioning services between the rcti~ii 
customers and CLECs unless Qwest removes the duration/severity, or 100 
percent, cap from the performance measures in the QPAP calculated as 
averages or means. 

(12) Neither Qwest's nor the Facilitator's proposals for when to trigger Tier 2 
payments creates silfficient incentive for Qwest to perform. Qwest's argurr~er~t 
that a time lag is necessary to correct continuing problems is doubtfill, given 
the rnilitary styIe testing in the ongoing OSS test based on the same 
performance measures. 

(13) The Facilitator's reference to payment escalation for Tier 2 paynlents is most 
likely to Table 5 which shows payments for per-measurement performance 
measures that escalate as performance worsens. 

(13) WorldCom7s argument for modifying the critical Z values is not persuasive, 

(15) Payments made to uphold the integnty of the QPAP, such as late payment 
penalties, should be excluded from the cap. 

(16) The monthly mock QPAP payment reports filed by Qwest shows there is little 
likelihood that the monthly cap will be reached, and provides no basis for 
including a carry-fonsard provision in the QPAP at this time. 
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f ':e nltn e"tlrtsrtni.asiul? has inticpendent authority to review Qwest's overall service 
ig i t l i i t j ,  TIrc Ci~nimtssrctn will not relinquish its authority over service quality, 
~ o v  rs t b  rtxjulrecf lrx cIo so in approving the QPAP. 

a $ ? T i  *tul,'r ri&f5fI ~11rjurisdi~lion over intrastate special access services, consistent 
rpd%:b zsuc d c ~ i s i ~ n  in paragraph 28 of the Special Access Order, in the interest 
i i f  cnhrtrrI1g !t\:tr intrustate services are free from discrimination and barriers to 
,!nnlp~titb~c cntr").. 

t t 8 !  Iqiit* i:rilii:t%rd in this praocccding establishes the need for Qwest to report its 
rn6?1rx,21l> provisioning and repair lrltervals for special access circuits. 

2r t f  9 13e QVAP YE US^ h;ivc s~~ffjcicnr measures in place that ref ect a broad range of 
%;,rrrb~cr..si:l+e.i~rfir,r pcrk1rn1ance at the time Qwest enters the long distance 
ra%~rLi:r ,  inctudrng measures for EELS, sub-loops, and line sharing. 

/ An '~~TT~IPIZIL :  c.>rder Stow-through measure is important to a CLEC's ability to 
1.thl7tftet~ ~vit i l  (C)LVCS~, 

ij.,'; I i":irh~cs shtlnxtd ~ s c  rhc ROC process for requesting new P D s  to pursue the 
~ f c v t . ? t + ~ ~ n t ~  af new PIDs far inclusion in the QPAP. 

i,? $ f .  I Ixgltcr p;Lymenr lcvels for high-value services create a more appropriate 
arzi,ertt-trc for Qwcsl to provide nondiscriminatory service. 

r 2-3 n $'ire Carrrnlrssicln hiis authority under state and federal law to order Qwest to 
rilrraldtfue QPAP during the six-month review process. In addition, the FCC 
sr;rrcd liz\ ~ t s  Iftrri:nrl Pen~z.syh~arzia Order that it expects state commissions to 
pf;i) it prtrn.rlucnt role in modifying and improvi~~g the performance metrics in 
pm-fkrrmuncc assurance plans. 

ir;i%t fa  iiulol.114 bc unrcasanable to preclude or limit the Commjssion's authority to 
rx;tmine Issues that !nay arise in the course of operation of the plan, as neither 
f > ~ ~ r t * , t ,  tht: ClA<Cs, nor the Commission has any experience, nor can they 
pi~dic;, h i i ~  i t~c i :  pl;in i ~ i l l  work once i t  is in operation in Washington. 

* - - 'Plitl  *;rrpt: ibf thc 51s-month review should focus on fine-tuning the 
pcrittrr;lunce rnctrics in the plan, allowing other plan elements to be re- 
r-cirmrnctl ar t i le  I>irnnl;il review. 

a , z s  i '3'i1t< ("c.irnnzisston is responsible for considering any changes to the plan to 
rntrGrtt l f t t  C ~ ' ~ ~ C L ~ V C I ) ~ S S  of the QPAP and to resolve any disp~ltes that may 
3 4 1 % ~  titznf 1r4 operr?t!un In Washington. We  are not prepared to cornmlt 



DOCKET NOS. UT-003022 and UT-003040 P,&IGE 70 

ourselves, at this time, to the specific multi-state review process, or tile Spccilil 
Fund proposal set forth in the Report or Qwest's proposed plan. 

320 (28) Relying solely on the volume of data points to determine whether paymcrik 
levels should be adjusted may unduly limit the Con~mission's scope of rc.vicw+ 
as there may be other reasons to change payment level:; that are not rehrccf to 
the volume of data points, 

32 1 (29) The requirement that Qwest provide month1 y performance dain and projected 
QPAP payments to the Commission will provide a sufficient rncenlivc for 
Qwest to perform well prior to filing its application wi th  the FCC and 
receiving section 271 authority, and negates the need to make the QPAP 
effective upon state approval, or to require that payments should begin s i  an 
escalated Ievel on the effective date. 

(30) CLECs may be without remedy if the QPAP were to automatically tcrrnin:~tc 
once Qwest leaves the Iong distance market. Section 1 EI. 1 1 of the CPAP 
provides an appropriate alternative, allowing the plan to expire in six ycars, but 
allowing payments to individual CLECs to continue subject to a review of. their. 
necessity. 

(31) The recommendations in the rep or^ to modify section 13.6 would sevcrelv nr.rcl 
inequitably limit the alternative remedies available to CLECs. The languagc in 
section 16.6 of the CPAP is clear and explicit about the types of alternative 
remedies available to CLECs, a,., ,vil! likely avoid needless or p~~otrslcted 
litigation about what remedies are available. In addition, the procedural 
exception in the CPAP is appropriate, given that we do not know how Qwcst 
will perform or behave in the face of CLECs seeking alternative remedies. 

(32) Allowing Qwest to determine whether to offset remedies and the amount of 
offset is inappropriate, as i t  may add another level of litigation \sfhen the iiff'scr 
could be addressed within a single case, be it before a coun or regulatory 
commissioc. The language in section 16.7 of the CPAP appropriately 
addresses the issue. 

(33) Public Counsel's request to modify section 13.3 to include a \vaiver process IS 
reasonable. 

(34) The concept of parity requires that parity measurements not be subject 10 [OSCC 

majeure payment exclusions. 

( 3 5 )  The tenris of the SGAT should prevail in any conflict herween the QPAP and 
the SGAT. The QPAP is being incorporated into the SGAT, and must 
conform to, not trump. the SGAT. 
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, &. 
,i.afa-t 1 3r-it ('tfit~r~tdtj13 I.fcaring Exiirniner's approach to the form of payment provides 

if9r: ,i$yj7rtllzritit~ hxlaiitc among the competing positions of the parties. such that 
1 4 c % a t  utll make c:~!;li cilurvnlent QPAP payments to CLECs except when n 
71~tn-cliaspirre< C:L,EC: payment ro Qwesl is more than 90 days past due. 

b "  t 'Ricrc ts ntj I ~ I L Z ~ ~  to incli~rlc n 171-ovision in the QPAP precluding Qwest from 
s v , : ~  ~*rtng Qlvt?rP paymcn ts in rates, because state and federal case law are 
\ : i s ' S f 5 ~ ~ i 1 t  f-cr govcrx Qtvest's behavior and provide this Cornmiss~on with 
gundoncia, 

i 'Ffrc QPAPsi~orrIcl include a retention period, however, the language in section 
1.5 3 of thc QYAP is too vague and detracts from the ccrtuinty that this plan is 
1 ~ 1 l ~ ~ r 9 c . c f  to prurvi clc. 

s W-JI Qvi;~.ea~'s audii program in  the QPAP, as originally proposed, is not sufficient to 
crxstrrrr :n high level of confidence in the performance results that Qwest 
73Ci&5LYr$?5, 

, .!?xi Str:lt~n S 5,s  of the QPAP is not clear as to who would conduct an 
tnr,c?rtlgittit~;~, iilld rnorc impel-tantly, who would make the determrnation 
wegfitsdji3g Cl,+EC responsibility, and only addresses investigation into Tier 2 
inissr:,i, hklt nor Tacr 1 misses. 

i XI 13 iappnlpr'-tilre fur Public Counsel to receive copies of the rno~~thly reports 
14feil wt!h t h ~  C3xnrnission. 

l ' f  11"; t,Y (Mh'lfSSION ORDERS That. Qwest must alter its proposed Performance 
? ~ . ~ u ~ i ~ a i i c  ~'I:IYI ~011sistent with the follow~ng orders, prerequisite to securing a 

dec t r!r:it1~11Ci2tjt)r\ ti~;tr I ~ S  Performance Assurance Plan complies with the FCC's 
i ; t ~ i & i j t t ~ ~ ,  irncl irl ordcr rs ensure Qwest's continued compliance with the 
r~ur~ilk~c+mnxta of section 271 should the FCC grant it authority to offer in-region. 
i r ~ f ~ f  AT.4 :,i:rt'l~~c In 1Vnsh1ngton state: 

i f I rJss.~14t ~ l j t j S f  rnndil'y section 12 of the QPAP to incorporate n flat 36 percent 
rcivnut: ciip, and 1:) reflect the use of current ARMIS net revenue data. 

$ 2  -t fk4cxi n,~ist morlrfy s ec t io~~  6 of'the QPAP to incorporate the Facilitator's 
rccirl;rnre~lilt\tion for a SIX-month cap on Ticr 1 escalation payments. 
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(3)  Qwest must remove the 100 percent cap from the perfc~t-rnance rncasui-cs 
calculated as averages or means and contained in sections 8 a~id 9 of the 
QPAP. 

(4) Qwest must clarify the language in the QPAP regarding the calciila~ion of 
misses for paricy to specifically incorporate the term "panty ~falue" so that  
there wili be no confusion at a later date as to how the calculations arc: 
performed. 

( 5 )  Qwest must modify section 7.3 of the QPAP to require Tier 2 p;lyments in any 
month that Qwest fails to meet the Tier 2 perform;tnce :itandards. 

(6) Qwest must incorporate the Washington state collocatian rule into the QP,L\I), 
and ensure that the reference in the QPAP to CP-2 and CP-4 business rules i s  
applicable only to matters not addressed in WAC 480-120-560, Qwcst must 
also ensure that section 6.3 of the QPAP and section 8.4.1.10 of' the SGAT ire 

consistent in applying the Washington rule. 

( 7 )  Qwest m ~ s t  revise section 12 to reflect that payments made to uphold thc 
integrity of the QPAP, such as late payment penalties, should be escludcci fr.onl 
the cap, 

(8) Qwest must modify sections 13.8 and 13.1 of the QPAP to be consistcnr with 
the sections 11.2 and 16.8 of the CPAP, to allow the Commission to usscss 
penalties where necessary to address service quality issues, but allow Qwcst Itr 
dispute any payments it believes are duplicate. 

(3 )  Qwest must begin filing monthly special access reports in  Washington in the 
same month that Qwest begins special access reporting to the Colo~.ado 
cornmission. 

110) Qwest must provide payment opportunities in the QPAP for the set of 
performance measures applicable to EELS. including OP-3,OP-4, OP-5, OP-6. 
OP-15, MR.-5, NIR-6. MR-7 and MR-8, as the standards are determined and 
must not wait until a six-month review to do so. Q~vest must also add thc suh -  
loop and line sharing standards to the QPAP as the ROC collabortliivc 
establisiies them. 

(1 I )  Qwest must add an electronic flow-through measure to the QPAP In thc L o n  
Tier I and High Tier 2 payment categories. 

(12) Qwest must amend [he QPAP to include the payment table for high-s:rlue 
servlces proposed in Exhibit 1205 at page 12. 



"w:.=: mlxi( rmdnf'y sec%rrrn 16.1 of tho QPAP to stiikc "Changes shall not be 
s r ' i , d e  i k a ? h i ' l i ~ f  tJti$cl;t's ~grcenrcnt," and add the following: "After the 
( ii:-iv.itrts:wm Ir , t~s~der~ t?i~c;h changcs througli the six-montl~ process, i t  shall 
i & - " : r n ~ ~ s ~  x*htif CCI of ithringes s h ~ u l d  be embodied in an amended SCAT that 
%>h+~=+l tsiir:l% 102 cficcltrate thcsc changes." 

i.$-e~t ~ i w i  U N X ~ \ I ~ ~  sct'tinn I fi. 1- to include the following language: "Parties or 
??w B ; ' ~ ~ G ~ x ~ I ~ R s ~ ~ T w  I=;$? sisggest rnorc fundamental changes to the plan; but, 
s t - z q s s  -.?,- * +  the *:r$eFrizun 11; hkghly exigent, the suggestion shall either be declined 
t q h f i : ' d i ~ ~ + = i d  irprfrf the hrcnnra! r-cvicw." 

ii I A P L ~  fi:i?'Gli*t ri:g rse $ct: tlcrrr 16.1 and 16.2 of the QPAP to refer only to this 
C I ,  f,llt'c~t tnllsf lncfudc new language in that section providing that 
::5=df1:~: In %l;c %2ttAf-2 prc~hjlxts the Cornmission from joining a multi-state 
3:%:,+~: : ~ ' h  rviafrt;ttrct 4;ltP~lF~ nvicw. Qwest must delete the language in section 
Bi'--4 rq%ri$rn1rrflg thr: tnsc of on arbitrator to resolve disputes, as well as language 
acbrrr~tkg ta rhi; \ t 3 t \ ~ i 3 ~  of d m  points, 

f Brc ikttr  r%nr ifhic'i~~o!~~ lo parlicipate in any multi-state six-month review, 
$&s.li~%d ri?,r@lclc.. rrr' audil pr.4'rcess until a later date. We will determine, and 
*aJ'k,dnwz i t h ~  PiiTStO7i c'bf urir cfetcnnination of,  the process for the six-month 
f v , ' . ~ t ~ k ,  ~ I I C I ~ I S I T R ~  TCS'IUW, and. illidit process no later than 60 days after FCC 
.eppr'ig,ti @S ;i&est"x ak~pliszltion for section 271 authority. 

hitlsj2,rali..  ~ ~ r k : t r  i2ny decision whether to contribute ;I portion of Tier 2 
$z+4kt5 %E? i t  Sps.c-ld3 !+,li~d, ;md \vhethcr to require Qwest to contribute any funds, 
nsi; Ivibrag a e~atzic~rr vf rlte cs~ali~ted Tier 1 funds. to the Special Fund until we 
1~4$;fcfrnrtrc r8lir ~2frtt~i l l~1i011 in u multi-state process. Urltil we determine 
iliitss-.!ke$ assrJ iw will participate in  any multi-state process, Qwest must 
30-.i3~ki4$ d ~ i : # ~ t % ~  ' 7 3  c ~ i '  the QPAP fo reflect that Qwest must maintain an 
:dgsr t ; igr$~*s~~~cl~ '  I~CCOLI I~~I  find deposit any payrnents of Tier 2 funds for 
% n=rrat'tgl~rfl. stirlil init? that account. 

I F": i,kthciit tilu~i; ~a~rrrlily tilt QPAP to strike the language in section 1 1.3, and 
ire, 1:itjr ii~rrg1x;tge 32iill11&< thtit nothing in the QPAP prohibits the Commission 
7tz.y~; i51recti11j~: f ! te c5tithJishinen9 of an identified escrow account or other fund, 
, ~ r$< i  :ht ' k r i~~t~*$\~ui~ng ;i porrtic-~n 017 Tier 2 funds to tile account for the purpose of 
~ ; r j s i ; % i i ~  a t~iufti-qatt t  ~)I-C)CCSS to review and audit the Qf3AP. 

li'i -i?. ;1i!~q31 tlfx l;3cltitrttt3rt~ ~~ccc~~nrnendations that the QPAP sl~ould become 
~ $ i ~ + f n * t i :  'tiixrif 1112 J~zc '  l t P ~  FCC grants Q\vcst section 271 relief for the state of 

3 d q l  ~:~ !g f i$~ ,  :irfd !hiti payment levels should start at the one month level when 
'Bit- $$)liY !.$c;.!,rures cft ' i-~t~vo. 
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(30) Qwest must modify section 16.2 of the QPAP to mlrror sectlon IS. I 1 ot'thc 

C P M ,  allowing CLEC payments to continue. subject to revic~v, upon Qwcst 
exiting the long-distance market. 

(21) Qwest must strike the last sentence in  QPAP sectlon 13.6. as stiown in Ex tii bit 
1217. Qwest must add the election of remedies 1anj;urige proposed hy ;lTCI' 
and W-orldCom, and include the portion of section 16.6 of the CPAF, iis 

described above in paragraph 195 of this Order. 

(23) Qwest must niodify QPAP section 13.7 to incorporate the language in section 
16.7 of the CPAP. 

(23) Qwest must modify section 13.3 of the QPAP to provide C 1 )  that the 
Commission is the entity that determines whether a request far waiver cll' 

payment obligations should be granted, and (2) that Qwest must filc u n y  
waiver request with the Commission no later than the last business diiy of' the 
month after the month In which payments are being disputed. Qvest must also 
delete the reference to "parity" in the last sentence of section 13.3 of tllc 

QPAP. 

(24) Qwest must amend section 11.3 of the QPAP to adopt the language fxortr 
section 12.2 of the CPAP which states: "All payments shall be i n  cash, Q W C S ~  

shall be ahle to offset cash payments to CLEC with a bill credit applied ag;~insi 
any non-disputed charges that are more than 90 days past due." 

!25)  Qwest must strike the first three sentences in section 14.4 of the QPAP, :tnd 
replace them with the following: "Qwest shall retain for a three year pcn'od 
(measured from the monthly payment due date) sufficient records to 
demonstrate fully the basis sf its calculations for maicing payments undcr thrs 
PAP." 

(36) Qwest must modify section 15 of the QPAP as set forth in paragraphs 24 1 anti 
242 of this Order. 

(27) Qwest must modify section 14.2 of the QPAP as follows: "Qwest will also 
provide ro the Commission, and relevanr purries lip011 req~resf, u monthly 
report of aggregate CLEC performance results," 

(38) The Commission retains jurisdiction Io implement the terms of this 0rdt.r. 
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!:LA gl;D Ili)mp~::, lY:ullinpioo and effective t h ~ s  day of Apnl, 2002. 

-i3I!jECi'lUS LITII.ITIES AND TRANSPORTATION COMMISSION 

MARILYN SHOWALTER, Chairwoman 

RICHARD HEMSTAD, Commissioner 

PATRICK J. OSIIIE, Coinmissioner 

Xt) llf:I' '1'0 lsilH1'IIC9: This is an Interim O~der ,  and, as sueh, is not subject 
krt alrr (~ir*l-llrda rcricsg processes ofthe Administrative Procedure Act. The 
t i!azn%is%hjn sill. bowrver, cnlertoin all requests fbr clarification or for revision 
uT:q-ti i;uh%trra4iul crrur rrT Far( and law. Because the opporturlity is afforded at 
rhsjairctum, puriles wiil he foreclosed from raising sueh matters on the issues 
r&&f%lrnl O ~ m i r t  $riiheuf n showing of good cause for failure to raise the matter at 
$B& tltrrs: 
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tss,** . -, n r * , s b f . x  * ' r A  [ C t  , ) 

) Entered: April 23, 2002 

f i i - r  2;r:bra~lsa Public Service For AT&T Communications 
':dew% &Y i Ba B W f  f : of the Midwest, Inc, and 
C;~r%fr A, Pas:, AT&T Local Services : , + 
,$,-* 3x8 Xlkx$urn Steven H. Weigler 
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For Cox Nebraska Telcom: 
Jon C. Bruning 
Bruning Law Office 
1079 N. 204th Avenue 
Elkhorn, NE 68022 

Tbsa order addresses the adequacy of the proposed 
; t b ~ . f ~ 3 ? " n ~ : ' i ~ e  assurance plan (QPAP) submitted by Qwest Corporation 
I Q $ @ @ E )  EQ pmvide assurance that Qwest will fulfill its 
$c::juzr*wcecs under the public interest standard of 5 271, in 
yr;:r?.lcsr:nn wxch its application for in-region interLATk 
a ~ t b ~ ~ z t y ,  Under the Telecommunications Act of 1996 (the Act) , 
a bslr Operating Company (BOC) may not provide in-region 
!ittt?;!*ATR service until it has received approval to do so from 
P ~ V  Fqder*f Conkmunicati~ns commission (FCC). See 47 U.S.C. S 
a t i f  r , r l  

$c.::'lun 3 7 1  (d1 (3) ( C )  of the Act requires a BOC applicant, 
gscr; a$ w e s t ,  CQ demonstrate that its entry into the in-region 
:j?~arLA'C;2 service market  satisf j es the public interest. Qwest 
!rmr< ir.54cat;ed tl~at it proffered 1ts proposed QPAP to meeL the 
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paramaters of this public interest test in Qwest's pursuit of 5 
2?3, relief. 

kccardingly, the Nebraska Public Service Commission (Com- 
M ~ G S ~ C I G )  notes that a performance assurance plan is designed to 
ensure that, after the BOC enters the interLATA market, there is 
a meciranis~n in place to ensure that it does not "backslide" from 
che Level of performance found to be satisfactory by the FCC in 
approving the checklist demonstration provided in the § 271 
agplicat ion. According to the FCC, "The public interest analy- 
s i ~  i s  an independent element of the statutory checklist and, 
under normal canons of statutory construction, requires an 
strdcpandcnt determination."' As part of the public interest 
dc~e-mination, this Commission must consider whether Qwest 
*would continue to satisfy the requirements of § 271 after en- 
kering t h e  long distance market."? 

The FCC has determined that effective performance moni- 
toring and enforcement mechanisms (i.e., a performance assurance 
plan) constitute probative evidence as to public interest being 
fiat in the particular state.' Thus, as Qwest has stated, Qwest 
i s  proffering its proposed QPAP to assure this Commission and 
the FCC that it would continue adhering to the requirements of 5 
271 post-entry. 

According to the FCC, there are five relevant factors for 
t h i ~  Commission to consider in determining if Qwest's plan meets 
:he public interest test. Those factors are. as follows: 

1) Potential liability that provides a aeaningful 
and significant incentive to comply with the 
designated performance standards; 

2 )  Clearly articulated, pre-determined measures and 
standards, which encompass a comprehensive range 
of carrier-to-carrier performance; 

3) A reasonable structure that is designed to detect 
and sanction poor performance when it occurs; 

4 )  A self-executing mechanism that does not leave 
the door open unreasonably to litigation and 
appeal; and - 

See Application o f  Be l l  At lantic  New York for Authorization Ubider 
Section 271 o f  the Communications Act t o  Provide In-Region, InterWLT.4 Service 
An the Stace o f  New York, Memorandum Opinion and Order, CC Docket 99-295, 
4 2 3  [C)eermber 2 2 ,  1999) (Bell Atlantic  New York Order). 

Id. at 1 4 2 9 .  
' I d .  
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8 :  Reasonable assurances that the reported data is 
accurace .' 

Tn A u g u ~ t  2000, 11 of Qwest's 14 states participating in 
i;bie$?. ' 8 Regional Oversight Committee (ROC) , including Nebraska, 
~rrvitud interested parties to participate in a collaborative 
Frotcns (the ROC PEPP collaborat~ve) designed to seek creation 
i3f a CCIlGC2ilBUS performance assurance plan (PAPI. Staffs of the 
state catt~missions, competitive local exchange carriers (CLECs) 
and Qwcsc part.i cipated in the collaborative. Five multi -day 
w&llrj.:k:l\ups, a nunlber of conference calls and nur,~erous exchanges 
gf proposals, supporting data and other information occurred 
Iinm Ucrabcr 2000 through May of 2001. 

The statistical rnetl~ods and payment structure of the 
~?czfarmance assurance plan approved by the FCC in sBC 
Camn\unications, Inc. ' s application under 47 U.S .C. B 271 for the 
fitact? of Texas, was used by Qwest as the starting point in the 
ROC PEPP collaborative. Through the collaborative process, 
canaansus was reached on a number of issues, including several 
madifiaations to the Texas plan. 

After Qwestr unexpectedly determined that no further pro- 
gr&SB W Q U I ~  be made within the PEPP collaborative, the PEPP 
collahoxarive activities came to a halt. However, a£ ter CLECs 
and Deste comission staffs raised concerns about what appeared 
ro kc n premature conclusion of the PEPP review process, this 
Garrtnllssinn, along with other state commissions, engaged Liberty 
Consul t ;~ng to hear the remaining issues under the auspices of 
?;he multi -state 1 271. collaborative (Multi -State Proceedina) . 
The Nctsraska Commission joined the Mu1 ti-State Proceeding by an 
order daLed July 11, 2001, for the review of what is now called 
Qlhtgstl fj Perf~rmance Assurance Plan (QPAP) . Commission staff 
participated in the Multi-State Proceeding with staff from eight 
stllelr states ta evaluate and develop a recommendation on the 
proposed performance assurance plan. 

The blulti -State Proceeding began its QPAP review with Qwest 
aubwicti t~g its version of the revised QPAP, as well as 
$.';upporting comments to John Antonuk, Liberty's facilitator 
{Facilitator) . After various procedural issues were resolved by 
conferences and briefing, the CLECs and state commission staffs 
pI?e:? had an opportunity to comment on the plan, follcwed by 
k~curings held during the weeks of August 13 and 27, 2001. On 
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Ort~ber 2 2 ,  2001, the Antonuk Report (Antonuk Report) was 
released. The Commission subsequently solicited further com- 
rncskts from the parties and held oral arguments on the proposed. 
Xebrdgka QBAP on November 27, 2001. Subsequently, parties have 
made various supplemental filings that have become part of the 
record in Nebraska. 

O P I N I O N  A N D  F I N D I N G S  

A. General 

1. Qwest argues that this Commission should not disturb 
the compromise developed by the facilitator and indicated that 
the Comrniesion should rely exclusively on the findings of the 
hneol'tuk Report. However, to do so, would disregard the insight- 
fu l  and persuasive findings of various other commissions and 
cornmission staffs. 

2. Therefore, the Commission has reviewed the findings 
and commenr.s made by the chairperson of the Colorado Public 
Utilities Commission, Raymond Gifford; Utah Division of Public 
Utrlities advocacy staff; and Dr. Buster Griffing PhD., from the 
New Mexico Public Regulation Commission Staff; as well as 
reviewed plans endorsed by the FCC including the Texas plan that 
pwest indicated it modeled its version of the QPAP after. 

3. While the Commission has found the multi-state work- 
abop process to be a valuable and efficient way of developing 
i s ~ u e s  and better understanding the parties' points of view, we 
cznngt abdicate our regulatory responsibility to a third pasty. 
The Nebraska Commission is the body that must decide what is in 
che "p\~blic: interestf' for the citizens of Nebraska. 

4. Finally, the Commission notes that the proposed Q?AF 
i s  only "voluntary" to a certain extent. The Commission agrees 
w i t h  Chairperson Gifford, of the Colorado Public Utilities 
Ca:mission, that Qwest's choice to provide a PAP is only 
vaiuntary to the extent that pursuing 5 271 approval is 
\wlimtary. Once Qwest receives § 271 approval, a performance 
assurance plan is mandatory. 

5. The proposed QPAP must ultimately provide the necessary 
assurances that Qweet will live up to its obligations under 5 
271 if it is allowed to enter the in-region lol-ilj distance 
1n8rkeL .  Overall, the FCC looks to see whether a plan is likely 
eo be effective "in practice" in deterring and enforcing against 
hacksliding behavior by the BOC. The Nebraska Commission does 
not believe that the FCC requires, nor does it expect, all past- 
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encry performance plans like the proposed QPAP to be identical. 
In fact, the FCC has stated, 

''We recognize that states may creace plans that ulti- 
mately vary in their strengths and weaknesses as 
tools for post-section 271 authority monitoring ana 
enforcement. We also recognize that the development 
of performance measures and appropriate remedies is 
an evolutionary process that requires changes to both 
measures and remedies over time. We anticipate that 
state commissions will continue to build on their own 
work and the work of other states in order for such 
measures and remedies to most accurately reflect 
commercial performance in the local  marketplace.^^ 

6. We also agree with the recent findings of the Wyoming 
tomissionb in that, because of the size, character, composition 
and physical distribution of a particular state's telecom- 
munications markets, as well as the level of cost of providing 
service i.n such a state, a state like Nebraska can clearly be 
different from other states. As such, the Nebraska Co~nmissian 
has a legitimate basis for the additional requirements contained 
herein, as it is acting in a manner consistent the pro-corn- 
petitive intent of the federal Act, the FCC and Nebraska law. 

7. Therefore, in order to gain this Commission's approval 
that the public interest prong has been satisfied, Qwest shall 
be required to implement the changes mandated in this o d e r .  
Once Qwest has done so, the required changes will be reviewed by 
this Commission for compliance with this order. If compliance 
is achieved, this Commission will recommend that the revised 
QPAP satisfies the public interest for the citizens of Nebraska. 

B. Cap 

8 .  Regarding the cap, the Commission is concerned wzth 
the hntanuk Report finding that establishes a 36 percent sap 
that utilizes "movement principlesIt not found in any other plan 
and not proposed by any of the parties. The Commission nates 
that Antonuk's solution allowing a four percent upward movement 
from 36 percent after the Commission finds that the cap would 
have been exceeded for the prior 24 months is uniikexy to ever 
occur and is certainly inequitable. Qwest would have to exceed 
the cap for 24 consecutive months before this Commissian could 

' s e e  Vsrizon Pennsylva~iia  Order, FCC 01-02-0, released Sept. 14. 200:. 
paragraph 128 .  

See Wyoming Publ ic  Serv ice  Commission, Order Denying Petltio:; f o r  
8econsideratj .on and S e t t i n g  Publ ic  Hearlng and Procedure,  Docket No. 70COG- 
Tk-00-599 (Record No. 59241,  Issued March 27 ,  2002 
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raise it. Certainly, this Comrnlssion wishes to take a narc 
proactive approach before Qwest performance is so poor that it 
exceeds the cap for 24 consecutive months. 

9. The Commission also notes that the Antonuk ma;.erner.i.. 
principles also allow the cap to be decreased ibelrsw the FCC 
threshold of 36 percent) a maximum of four percent s; any oce 
time when a consecutive 24-month period demonstrates tha: pay- 
ments made were eight or more percentage points less chan ?he 
cap amount for that period. This Commission notes :hat the FCS 
has never allowed a plan to dip below a 36 percent cap, an4 
believes that the public interest principles coqrclhined with l;izk 
of precedent make Antonuk's position untenable. 

10. The Commission has also reviewed the findings of arhcr  
commissions' staff. Dr. Buster Griffiny of the N e w  Nexicc 
Coiwnission staff, a consultant that this Commission has engaqed 
in other matters, indicates that any sort of cap gaes xgatnst: 
relevant economic principles. Accordingly, Dr. G r i f f i z l c j  advo- 
cates for a removal of the 36 percent cap. 

11, In Utah, the Division of Public Utilities advisory 
staff raised the cap to 44 percent. The Utah Division of Public 
Utilities advisory staff allowed a maximum increase of up to 
four percentage points when the current cap had been exceeried 
for any consecutive period of 12 months. There is nc pro-i-lsioa 
for lowering the cap. 

12. Regarding the Colorado approach, the C o i ~ r a d c  Canr- 
mission (through Chairperson Gilfordl notes that it agrees %i th  
Anconuk's acknowledgement that Tier I% pape;.its urider 2E;e 
Coiorado Performar~ce Assurance Plan [CPAP) are 'the same as TI@?- 
1 payments under the QPAP. As Tier < payments prov:,dv 
compensatory payments to the CLECs,  the CPAP does not ,cap tbcse 
pa-yments. Other types of payments such as Tier I S  are capped, 
Houlevar, depending on the Qtrest's performance, the CcTzsradu 
Commission retained the authority to open a pr3ceecfi ng and raS s~ 
any prescribed cap. 

13. The Nebraska Commission also notes that Chi? L:;jt:;~ldns 
Public Utilities Commission required Bell South, a sister SOT, 
to utiiize a procedural cap such as the one utilized ia Ct- j ls-  
rado. Belf South was required to implement a 4 4  perceitc cap i : ~  
Georgia. Accordingly, t3e concept of either a procediirai zap o r  
a 4 4  percent cap is hardly nnprecedented. 

14. Therefore, in light of these f~ndincjs and ehc zezs:.L-i 
before us in Nebraska, the Commission is of the o;ainior~ r,tlcxt 
there should be an overall cap of 4 4  percent. T r i  addii;oft :c 



a % -  w , i i ~  f f f p s s a l l  rap, there shall be a 24 percenr "soft" cap :ha:: 
uL; n rr%,~ud re C~rnrnission intervent~on, VJhrle the Commissicn 
: jrl. a :--as,; ,&-.,> : iie slz~ht T o  rntervene at any time, tke Commircion wl-A 
r.5 ss~L>&~ra; i  tc proacti--.ely Intervene should che "soft" cap bt 
?paa'.kwd 1R ofc'ler Co investigate the reasons for Qwesi's 
Y-P'Y'~ 51ma2dff d9xel'fr~t-arion. Such caps are just if ied in ZJebraska, 
at; ~ p p ~  - * $ ? -  *,.L- serge the public interest by creating a meaningful 
a:r.r s:gYi;Eicant incentive for Qwest to comply with designated. 
E't-":T9.:::-n;aDI:h standards, while providing a degree of certainty for 

:-rtyrdlng the rota1 llabili ty at risk. 

15. E r r ,  the Commission is of the opinion thac the 
9v@ra33 cng shoufd be based upon a more current revenue figure. 
5~- . , ,r ,eE~?r'rs~ , +- the Commission requires Qwest to urilize the prior 

j'e&$r % L3KX S Nee Revenue when calculating the current year ' s 
,'..=c:"n! cap. As telecomar:inications markets can change dramatl- 
cinl:;- froan yea.r to year, the h'ebraska Conimission is of che 
-g;:n;on tliat t3is levels the playing field for both CLEts and 
.yW3 ,,% ,+%. :- 7. ... f .=ir years t 3 come. 

16. The Conrm~ssion ultimately agrees wizh the facilitator 
a. I%* +,.trtlr grucs~3.drng fcr such a cap under the plan furthers boch the 
piii  : c  I ntc~res t  and congressional policy goals, because l f  i h e  
BOC% Eacs Eco h i g h  an entry cost for the 271 market, in~erLAT.ri 
c!xnp%!titi~n will kc unduly discouraged.' However, when CLECs are 
2.r:r~Lad in alrernative remedies that they can pulzsue, such as in 
* s,,c,s +- . prnpcsed QPAP, a balanced approach musr. be taken. The FCC 

kaa ntfver suggescea that unlimited risk of payments w a s  
Pik:eeBSiic'Y K O  provide a meaningful financial incentive to a BOC-, 
t:1t?!-.e*ccre, t h i s  commission believes that a 4 4  perce~i: ca? rs 
vtshrn tka zone af reasonableness as required by the FCC. 

! 7, Finally, if the annual cap appears to be in jespar-d:; 
i3I t?crng exceeded, the Commission reserves the right to i~~rtlaie 
prc%cef.cdings 0 minimize adverse impacts that poor Qwest 
~ : ; ~ r f ~ r m a n c e  may have on CLECs. 

26. This Commission has also reviewed Qwestls languays 
rcyqrdlng exclusivity ~f remedies and offset. In doing so, the 
Yomnr~snnwn looked ar FCC dicta indicating that liability under a 
IyAr" i s  iaor. che only mechanism to offset the BOC's incentii~e to 
d i  a .  Other incentives of continued compliance include 
,-+ , buczLlc  .. federal enforcement actions under 271(d) ( 6 ) ;  liquidated 

r$arnages under interconnection agreements; and remedies asso- 

,ww--,-*- 

$txc 15c::lt,atlorfs Zeport at 16. 
ZPP SBC 3.~3;;85 Order 7 4 2 5 .  
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ciated with antitrust and other legal actions. FCC TX Order 7 
4 2 4 ;  FCC NY Order 435. 

19. The Qwest language at issue is as follows: 

5 13.5 By incorporating these liquidated damages 
terns into the PAP, Qwest and CLEC accepting this PAP 
agree chat proof of damages from any non,-conforming 
per formanee measurement would be difficult to 
ascertain and, therefore, liquidated damages are a 
reasonable approximation of any contractual damages 
that nay result from a non-conforming performance 
aeasurernenE. Qwest and CLEC further agree thac Tier 1 
payments made pursuant to this PAP are not intended to 
be a penalty. The application of the assessments and 
ciamages provided for herein is not intended to 
foreclose other noncontractual legal and nan- 
contractual regulatory claims and remedies that may be 
available to a CLEC. 

B 13.6 By electing remedies under the PAP, CLEC 
waives any causes of action based on a contractual 
rrheory of liability, and any rights of recovery under 
any other theory of liability (including but not 
limited to a regulatory rule or order) to the extent 
such recovery is related to harm compensable under a 
contractual theory of liability (even though it is 
sought through a noncontractual claim, theory or cause 
of action. ) 

5 13.7 If for any reason CLEC agreeing to this PAP is 
awarded compensation for the same underlying activity 
or omission for which Tier 1 assessments are made 
under this PAP, Qwest may offset the award with 
amounts paid under this PP-P or offset any future 
payments due under the PAP by the amount of any such 
award. This section is not intended to permit offset 
of those portions of any damages allowed by 
noncontractual theories of liability =hat are not also 
recoverable under contractual theories of liability, 
Nothing in this PAP shall be read as perinit:ing a;i 
offset related to Qwest payments related to CLEC or 
third-party physical damage to property or personal 
injury. (Emphasis added) . 

20. The Commission notes that the Qwest proffered QPAF 
lar~c;uage differs fron the FCC mandate, as well as the Texas I'lnn 
t153z QnneCT ;ndicaces it msdels its ootin plan after. Under the 
,:h.ilgc, * e r U ~ d g e ,  - F .... . - there can be no liquidated damages under 
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interconnection agreements as a CLEC wo~iiri ha-ie c.=- ~ : c %  zke 2?LL"- - .  as its exclusive remedy. Furthermore, QWest ~ s d . 2  stexzz-;; ze 
allowed to unilaterally limit remedies assoczated x:z2 axr:zr;st 
and other legal actions pursuant to 513.6 ccniolnsd xlzt 5 13.". 

21. Also, under the Qwest proposed QPAP, ccmzrary cc ?C-C' 
precedent, CLECs cannot sue for contractual rex~edLss 1nciz5in~ 
for measures not even measured by the pcoposed UP-=-?- F3z z5n- 
contractual remedies, CLECs can sue, but canncrt rszover, I f  
CLECs were able to obtain a judgment in a court: of law, 2.cest 
would be able to withhold that paymen+, clalmin~ Ehaz :: >:;zs 
already paid under the QPAP. 

22. Also troubling to this Commissian is t h a t  :he -2zt.cn:k 
analysis on this issue appears to contradict :tie ntlsr, c z r s e z i  
law on the subject. According to the Kq:ozu?r 5fpozt ,  gi.'est 
~ o u l d  withhold base damages if a CLEC prevails c:x an azti-tr~s: 
clain-, uti liring his language that "any r l g k : ~  r,f - . - a -~ - - - -~ -=  - .,.4- . iz .. J - - w  .A.Au.. iig-l 

an-; ocher theory of liability fincl~5ir-i~ bee n z t  1:r:::e-J: z3  a 
regulatory rule or order) tc che extcat  such re2e:er:; :s rcI-.ru,5 - - 
co harm ccmrjensable un.ler a ccnzrarr~~ar t::e==-.j p" -, " i - ~ r - - c i c  - -"- ' . - ' *  . . : e-.ren though :t zs soue_%r through a zar,rcnzrac:-:a: c,a:-,, ::;%:-r>- 
cr cause of acti~n.:" F:mw-e?,-ez, 1322 r s r2arA; t 2 ;i::=jr*l-jp_r_hy. y -  

&1:erFtech Cozpoorar~or,, 1 2 2  F.36 1 9 C ,  423-1'; 1-:k >:L. Z Z : ;  -" 
~zr-y is =recl:&& f ra;rt b---zglng 23 =-+. - C - L  & - - - - % -  ---.-- --* ,-...=A* - - -  - em.,n. - r , c ; r :  .A <I? - 
Tpi - - i t i i i . L - - * 1 - - 3 - L + - - 3  - . , - - - ? ~ . T - T . - - -  3 ..TI- r j~ t  ~f 1296 ~ k k ~ a ~ : > x  e . ~  % A. . - - "~  - -: .i;.*LI.. - . - a ,  

--++c.-%-a- L*.,..,.. rriciex zke ?ri?lf-"-&?E Z&S3 la+&. -=--. - -- *. ... - - LS".m - - I - -  a .i-i.. - r - _ .  b . r %  . & ; -  a -  - ----9-+,.=-- -i*,-,i,i - . ---...-- - 0 -  - - .  C -- 1 .-. - Z.-&%s= 5 2 5 2  r';;-ri+z, F-r--r=.c;l,~>: .r~:-c, aLz,y& z-h%2: =IZ  u : - ; ~ ~ : . f . ~ & ~ ~ r k  

3.yt- 2 , -  + y-.- --,-- -. - - -= , i~& z,, 2:-,,?., ,, r:-T;:,---":r'" i3; x.2- .. - - - ---.-A ---- 4 *.$-$> a, - --,- L --...- .-2.: ': ; -* -  4. - 
' - - c i L - 1 -  * &:a- -...-- d-d-* L*L'h -6.G " .- ;<,:+ .#,- .+ .*; s,:::'- - - - - 7  , -= -=-- .,.-;,, :. . -,,--, =f-?,<$=+- -3s .ZZ-&=EJ .. :.Fie s$-&Z,. T.?:Z--Z.~ ,, 2.5; 

d :>=: 23 3,r&135.c-g co,-L-;i&re,al ssz.c - . ~ . G ~ , ~ : J ~ $ - ,  ,* e ,b  - * + * ,, a - -- z, . .  . -  - 2 r-yLL Z=C;:-:?." +-.y~- 2 , ~  QY. 3 ,--*.-" r a,-- 
." . - &, ..:- -, -- ZZX, 2: :.;::.:,: 2 2.:" - . 

= 7 * ~ * ' - p - < > -  --- ~ ~ 2 % -  __-u --it** ___;LC D211rJ- 7F*i5 ~ ~ > - < $ ~ ~ . ~ . ~ ~ ! ;  :>.&:- ~:k:.$ 
. - a - 

aUzn CTLf .'." +";-";Tn i l_ 2- .-i .(l r- : .- ., -..- ..--_C..;-.iX I.. .'*TI .. .-..- 5 - - ..-A...... ,S.-.."& ;: .<.d #i-< . .- :,d,j-.*~~:;;::* L - ,* ".' 
aC;T..LIey#E.r; 55 ii;t>-i (-7 -.-L: -.,.. +.-.C- .-I- -.---. .A*.  ., ^,F .-,-. l: . - .-,-Zb - *-- -'-,,>-'& 5 .- +,.:.. ,*.. ? ?  :,. > ,& 2. A , :%" ..,. 4 z. '2 , 

k-7 r e  = -2 =,+E >+:?;. -hi= .- -,-- - -..,. --- " .-... ,. - -. - - z z  - " -*-. 3 :? :. --' L r >- .' -~ ,'".,+ ,.. " ' ... 
- . . - 2  q v :  .... . - - 7 -. -. -. ..--. -.- ,-x,.* -,. s .., . u . ~  -,.. -.-* - .L.T d.-* b .. +, 
GG-L..-- -./. Ld. -=*: 2- . .== u<- .-=.a,.. -L".. r- - # --.:..- ... ,.... - . . 
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retail and wholesale service. These principles, 
combined with the broad concern about post-271 
backsliding, justify the risk that occasionally 
Qwest may overcompensate the CLECs for their 
damages, while preserving the right of the CLECs to 
sue when they are under compensated. The risk to 
Qwest is mitigated substantially by the probability 
that a court would not allow double recovery ana 
would require an offset of any amount the CLEC 
received under the CPAP." 

24. For these policy and legal reasons, this Cornmissiorz is 
enticed by the language of the Colorado Performance Assurance 
Plan § 16.6. Under that provision, before: 

"CLECs shall be able to file an actian seeking 
contract damages that flow from the alleged farluz-e 
to perform in an area specifically measured snr2 
regulated by the CPAP, CLEC must first seek per- 
mission through the Dispute Resolution Brocess.,,t~ 
proceed with the action. The permission, shall he 
granted only if a CLEC can present a reasonsble 
theory of damages for the non-conforming pew" ~~rma;lce 
at issue and evidence of real world ecorloinic harm 
that, as applied over the preceding s i x  months, 
establishes that the actual payments collected for 
non- conf orming performance in the relevanc area di$ 
not redress the extent of the competitive harm." 

This language takes into consideration the FCC's  mandate of 
allowing additional. mechanisms to of Esec the ROC* s i nceut  ive t n  
discriminate. 

25. As to Qwest's provisions regarding o f f s e t ,  it Is e lc i r  
that double recovery for the same damages is iag;xdl,;2 irrrrai-l." 
However, offset is a judicial concept far the f i n d e r  i.at f ,kty: rt 

consider to assure that an aggrieved party does nar rrculvc 
double recovery.'Phe Commission questions why Qwest ctid rut 
adopt the Texas PAP language (also found in the Colornr lk~ CF+z%p 
and Utah Advisory Staff Report) which does not prac ludt .  gxsrst 
f rom arguing for off set in the relevant court o f  law., Ei:~ui..tci;, 
as stated in the Texas Plan § 6.2 "whether or not :he ndsltl!rz n t  
damages sought by CLEC is such that an offset: IS a~zp;*ogr.:atrc 
will be determined in the relevant praceeding,'Vni3? tinrlat,t:rs'iy 
by Qwest in this proceeding. 

See e . g .  CJ; 4%"  6 : 1 4  11988). 
" I d .  
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26. The Commission is thus interested in seeing t h e  Texas 
and Colorado language regarding offseti " i ~ l f  for any reasor, 
CLEC agreeing to the QPAP is awarded compensation for the sane 
or analogous wholesale performance covered by t h e  QpAP, west 
shall not be foreclosed from arguing that suck award shouid he 
o f f s e t  with amounts paid under the QPAP." 

27. Accordingly, the proposed QPAP shoulci Sr. ei?ited 'sy 
Qwest as follows: 

5 13.5 By incorporating these liquidated damages :ems 
into the PAP, Qwest and CLEC accepting t1ti.s PXF agree 
that proof of damages from any cion-confanning 
performance measurement would be difficult to 
ascertain and, therefore, liquidated damages are s 
reasonable approximation of any contractual damages 
that may result from a non-conforming perforrirance 
measurement. Qwest and CLEC further agree thzt T l e ~  1 
payments made pursuant to this PAP are not kntended t~ 
be a penalty. The application of the asisessments atid 
damages provided for herein is not intended to 
foreclose other noncontractual legal and non- 
contractual regulatory claims and remedies t h a t  may be 
available to a CLEC. 

(DELETE ) 
§ 13.6 -- - +w-.*&q,. ---- 

,,& l i w w - -  . . 6 . ' .  - "%* ,-.- -we - 
(IXSERT) 
S 13.6 CLECs shall be able to file an a~I:iot'r soektrtq 
contract damages that flow from the alleged E&ilure t 2  
perf o m  in an area specifically measured and :.&gtilat t : ~ i  

by the QPAP, however; CLEC must first se&!t perrn!nis:kt.!ar 
through the Nebraska Public Service Caii1tnL8s: nn ta 
proceed with the action. The perrrtissisn skihi? be 
granted only if a CLEC can present a rcaso:i~bf$> tlre;?:p 
of damages for the non-conf orming perf arrnahce at iss;:r 
and evidence of real world economic h:l~rrn t h a t  os 
applied over the preceding s i x  rnclnctls, ezttobl iofaa:? 
that the actual payinents calZeceed for- non-canfc1l;rrn::rg 
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performance In the relevant area do ilat redress :he 
extent of the compet~tive harm. 

(DELETE) 
-. . - c. § 13.7 Zf f ~ r  ;; ..-. r . c ~ . .  ,- - 2  

- 1 -  - 
d - .. - -  - 

2 , r  . --.-&V% 

a r w  -- ... C '  - -f. a-zq C t a m G p  3--- 
gL* - _  .-.* i - i r 

-.i- 

(INSERT) 
I 1 3 . 7  Any liquidated damages payment Dy CnesL unc?et 
these provisions is not hereby made inadnis.i;bte ria 

any proceeding relating to the sane ctx~dusst ci'!lt.?.re 

Qwest seeks LO offset the p a p e n t  against any e,zhei 
damages a CLEC may recover; whether ar not t h  h 3 t U r e  

of damages sought by the CLEC is such that, a2  .tKfsrc 
is appropriate will he determined in the t-t>latc& 
proceeding. 

D. Trigger of Payments 

28. The proposed QPAP incorporates a t k r ~ . " ~ i C ? r  ~;ystc>::i sf 
payments based on Qrtrest ' s monthly perf om,ancc rrssitkts, l i $ t k ~  T:PF 
1 payments made to the CLECs to provide cnnprnaat~on, &nb Tzws 2 
payments made to the states to provide addi2ian;~i perkair~aia.:? 
incentives to Qwest. As presented bi. Qwent, the eriqst?: 
of said payments would vary between T i e r  I. an2 T i e r  2. 

29. The Commission does net: cancub wj,*ll1 ttte t ~ ; t : qa ; " ; i : i t  

behind differentiating between tho trigaer dates ECE- 'Tr*.r L an5 
Tier 2 payments. As Qwest agreas that 1 C musk be :ti ~ : r , > f ? y l  :,r:z=:s, 
with 5 271 before enrering the in-reqlon lor::g drs~&rte$-.  u:?:~x')Si-t~~ 

the Commission sees no reasdn to w a i t  a nufirSer a! daz:tklr; k**?c;u: 
mest would become liable fur anti -cotr,g5t:t1ttc h;;@I:t&:: :sr ;I::.S w s c - t *  r , ,ll.- 
Tier 2 pacpents. To do utherwise, .*laitid p Y s ~ i : i e  '>%F*P: *k:r 

t3pgostunity to act in an aaCr-congeCZZsVe 24is?~ii'n f3;' -t W.--L*S 

of months only to correct kt before a perla:", "&'cnl-f d~r;iLy. 
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30. Therefore, the Commission believes t-,l:at 5ctfi Trct? i 
and Tier 2 payments shall begin similltaneously a f t e r  &-.A%- ' - - .<*  k A a. -,& 

month of non-compliance. Qwest is directed to m z d l f y  ~ t s  ?PO' 
posed QPAP accordingly. 

% .  Escalation Cap 

31. In its proposed QPAP, Qwest bas inciudecl a cap =-is :c; 
escalation of payments . '' Facilitator Antontrk a2PveS *.l t ' ia s:;a:? *3 

concept. This Commission notes chat Dr. G r z f  f ~ i i c j  @d Tixe 2 h . ;  
Mexico Advisory Staff, the Colorado PuD!,ic :3zII F x e s  : ' , :"c-,%m~.ss:~:~~ 
(through its Chairperson Raymond Gif farci) ard t?:':.. !Ft .I:: E:-; v ~ s  lea 
of Public Utilities staff have summarily dismzssect rr;,l" ti% ccr;- 
cept. It1 fact, the Colorado Public U t i l i r i c r ;  Car;.;ri~s.:i~tx ~::9i'- 
cated that Qwest's argument to freeze e s c a l s ~ e d  parna'ar-ieik t::~iie 
no logical sense. 

32. Antonuk argues that the P I D  stazc?ards may be Ela-6e:P 
and thus Qwest will not be able to achic:pe such c:anJscs2sc 
However, this Commission agrew more with cba views a$ ti??: ;?tab 
Commission Staff . If Qwest is mesting the sranciardrj cl;:z8at l y  
to obtain § 271 relief, then there is na reason it, s?ic;~.:ild sot bc 
able to meet them in the future, 

33. Qwest further argues that West's cornpi i n i ! c " g :  gt,lk-t<;rn:. % 

may iiwarf C m C  cosfs rc, 9 ~ o v i S e  sa?*3;le&. ??T& C e ~ % n ~ b s . i , - ~ r i - ,  
however, agrees w i t h  t he  Colorado Publie Ut i 1 L C  ie,fi C L ~ ~ D : , ~ C ~ X ~ ~ ~ ~ ~ ,  

through ~ t s  Chairperson, who indica red ';frat 51s s_"$JsL~~~, m;::~e$ 
the point because, 

"payment escalatio~s are meas? ta be a htilan-u 
between compensating the CLiSCs far tketr Srssr:ttts 
and ensuring that the penalty is higher thstr t tw  
amount that Qwest is wiliing to absorb &s a &+a$L 
of doing business. Since the vsllie ro Qw&s& af 
suppressing competition in a pakticurar r;iCttk+t 
may dwarf the cost of rhe relevant serv:cae,.r ttiir:: 
Qwest should be selling, some~imea the esca:&r ir:ri 
may have to be significant tc motivate Qdc6t Ce 
perform. Although the idea that Qw(Y.$: wzr;::: 
rationally evaluate whether i u i c  more ;-air. ~n I%$* c Act 
to absorb penalties and retard competition ar %Q 

adhere to the law and avoid pens2Clea 1s s t ~ z i  
purely speculative, one of the tinriarp lnain<p$ 
this perfrsrmznce plan is Q ensure E&iB LypC t E  
strategic action 2s deterred. Con:. ln:xo;rr q $ : ; ~ T a -  

" See Exhibit K at 5 6 . 2 . 2  
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tion of payments for continuous poor p e u i o r ~ a ~ x - c  
should help prevent this strategic arzivLr:-*." 

34. This Commission also agrpes  , th- 1 : :  - , L  r c  

Buster Griffing of the New Mexico hdu;rca@y Staff :t;nt I: C&o_&":? 
performance for a performance meaSur%;aent rc;nrhs ~,zl.~l,-r ?-4;; :a:TI 
for over six consecutive months, then ewidcnza ex",s",s @B,;t tt;c 
payment levels have not escalated t n  the porac Ltra.: :&all;',d ~ ; E < % L ~ ~ c T  

Qwest to come into compliance mCh t?;=se peif .>r ; t -a~>~' r  
measurements. 

35. Thus, one solu~L&sn, s u ~ ~ g t - i s t ~ d  by tftali; ad$ $?cis 
Mexico staff and done by Iloloxadc i s  ra rm6'Y'e t t ~ e  h~e-' . iLa: 1.2~: i-i-. 
escalation, Nebraska agrees e r l h  ",Rat ap~;Jjal:;.tt . ~ ~ i - . i  c,r:,r~-c*r 
Qwest to remove the caps c?n esca;atlcn foz:,:a;t: 1.3 '"d.rky:el ; 23: i :  

prcposed QPAP. Zis s & c ~ ,  Tier Cne Pet i ? C ~ i i t ~ i l f l t "  - i c~~; ;?- i< ?$B:%;:.-. 

and Low would. increase one kd~silred d;;:aaa: pt-z -&--iu ~ L I * + L  =. t x c - x  : 
compliance. Tier One Per ~l.tsaf%.:irema:k~ i 1 in+-; F ?s:- 
$25,000 per manth, Edediun would ;rkcrh.asi. 5k; $6'3 ye: !k 217' ?r s::$ 
Low would increase $ 5 ,  OGC Per ~ i - i ~ ~ i t i  ::a:iS f 3 ~ t q p 3 ~ ~ t ~ T t $ ,  

36. Furthermore, FJebraSks~, l i k e  ' t i " i ~  ~ t a e + z  OE i.l1p%ia-r, %p 

also concerned about C$KEEC b~3;ib + P Q # ~ P B C ~ *  t i .  . i ~  
escalation after a cerrsiit psrzed o< ~ ~ f x e ~ ; . ~ ~  p + ' : " f ~ g  :% 
a certain level, af  paymenr was $em;. te;% $_w 1:?E3t:f;~: z - ~ e ~ b :  
compliance, then Euiz-urn faSIes~;~$ b:; O-zst~r %2-il:;23 :I* 

penalized accordingi y. Thar'stcre, ",$ > ; ~ F ; T . J $ ~ ~ Z  :~w-.;YP ; ::I 

proposes a modified "'sticQ-" @ir&;; sa, 

37. Once (?west has co*pLa:.e',i3 aY-acp~t3 i",ms YErs 2;i i ;z :. 
payment schedule tnrartg'ri, sevcra % i",QnCaSrr: iV&*  i?+>rit 5s 2% -; :%r?S i, .tz9t: 

performance, shouE6 Qwe$",',i?en b h ~ :  El. Q@K$L>* w r i t &  .+ L.*rLi:-;r;ii, k 
or parity perf ormanee measure f s r  i WQ tari&eeiri ix! %W::t;;, tPq 
amourit of pa'ynsnt to CLzC $haif be :be 8&b23~2.,' Li: :%r ':I;~l;i i 
payment schedule for two n ~ n t 3 ~  br tLke B X : > ~ % F B %  $7 2 ;L $3411'?6~?i2)" 

for the same measu;rc i;rcuz".l?=f iit tkiw- ~,rrsrdn..$irr 3 2.; ~ - J - $ u ~ - ? , ~ : ,  
whichever is greater, 

3 8 . Fur ther~are, ti:$! tJeb-zd$k,& $~~:!$if$!i s$.:i .:::-g$ &+?':. 2,e.i; 4"s ; i : ' r~:k~ j, .:, 
must take the is sire af esc$f 2;sn $ZE@ g",$@ f ; - " ; l~$ .&$$:  <. grJ"ix;t.:4$, s;,$jxi+i 
the recnrd before us l a  t.lc&ra:x&a, i & c  f?~~g:.+;i$,i:%r; &+*I. ~j?; f:!,@g:k,y 
for di s t ingui bc:",;ean: , $ 9  .I. e. bq,c..,$ ay; :?.,$ 1;. 

payments . If Qwear coat !nrlc$, :Q pf.r..f e:r,:~. i%q, it:; . - ; a - a -  .,., ,:,: :..;?;, ;& f &;f ,ti .;: i:,:"; 
level for b s t h  Ti .e r  1 I.lia&yurea a:j::i '';,~cI 5 c!lc3>#::::,yg!*. c h + ~ g . ~  ;% ji:. 

logical basis u,ader wFii zl; Tie:. 2 p $ y ~ r ~ ; ~ t ~ : .  +;!+;$;;fiii;,IL-$ r!.:,sr . , -  . :.i cc ;. ;, ;T: ;:;! 
escaiat-. Therefore. C;cesr i p  .,I'--@p*.ni.ll L, 1 ,$ .* ,a,'. .. -r h,-r,' r.v.,. sm.*-d.~.: ,.,. .-u:lifi. bP +?<< ?Vx-4 ., .,. :'":a: ,, - . .. -1 ,. : ::-rz 
schedule f o r  Tier 2 p&ya@~;Zz , , ?  - j  : y t 

ents. F i n a ~ ~ . f . ,  -'hn r r  < -brr & $ A + =  q,". ;, ,:*$, n.l.%,n..t ....,.. ,ir,-b,.::Y,-I; :,,. :.* .?s - ,:: 4 .  .,t 
< . . . t i  * X l y . ) i r t i $  . r , . .  . i-.::*, > .,,., : l , . . . . . : , ! . ,  .,,i ., I 3 .#,, , r?:L 

a.bove shall also apply t=: Tiem. 2 '6;i~~+rnPa:.s~ 
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F. Six Month Review 

39. This Commission 1s further ccncerned Lhat C ~ s t  
maintains too much control in the six-month r e v l e t w .  L -- 2s 

particularly troubled by proposed QPAP 5 16.1, wkich states, 
"any changes cannot be made without Qwest apgroi~al ,"  As it 
currently reads, there is no provisicn in the propose5 OF&P far 
the Commission to be the ultimate determiner oi! ~0 : l t cs taA  
issues. Therefore, the Commission is r;oncezAned abeiir the 
ability to change other aspects of the plan as f~itind in ;kt* 
Texas PAP. 

40. The Commission has reviewed Colorado's CPAP li. B B , h  
which indicates, 

. . . (t) he six-month CPAP review process 
shall focus on reEining, shifting t h e  
relative weighting of, deleting, and adding 
new P I D s .  After the Commission c~nsidcrs 
such changes through the six-month prtrcess, 
it shall determine what sot of changes 
should be embodied in an amended SGAT thsc 
Qwest wili file in order to effectuate these 
changes. " (emphasis added) . 

CPAP 8 18.7 allows parties to "suggest more ful-idsh@x.nti~t eBnr:<tcs 
to the plan; but unless the suggestion i s  f l i~ la ly  eargent.. :t:fi+ 
suggestion shall either be declined or deferred uncif %he :$- ,PcE-  
year review. 

41. The Commission has also reviewed the f 4 n d . i r q ~  6: tb;k 
Utah Advisory Staff in which they Indicated tirat the VL-& P d j ; J b i ~ ~  
Service Cormiission will be the ultimate deifisibrr rr,ikkrrr i n  tba 
decision making process to proposed QPAP cf-rs;tge~.~ l r ;  add;",t.:~t;. 
the Commission has reviewed Dr. Criffing" {(at t i i & r  P3ew :*!cx:,urc 
Pub1i.c Utilities Commission Staff 'l ~ C E B Y % ; Z : ~ & ~ :  ?.on, ';hat :ti<. 
Comnrission should retain its ability to ~ k ~ v  ::hatxqes AI QP;sF 
is not in the public interest. Finaziy, ';tic C, ih~ ik~bfc :n  f ; ~ e  
reviewed 5 6.4 of the Texas PAP which permttzi cktaa.r;rgef; t t -   ti?^ 
"remedy plan1' whereas the Qwes t  proposeti CfPr'cB $:>as not 

42 . The Commission finds that i t  is f n chr. pitbl, kc x r t t  art:::f 
to assure that the Commission had the u2timatr ;li~:$&?;ty : P  
determine if and when changes should be rnadc cri xk.: 57PWP. 
Therefore, this Commission reserves the x'ifj8;t %a 5 iar i t  ;;I: +? .i 

proceeding regarding the QPAP at: any t i m e ,  9FhkIr: t.,hr : t * ' ; ~ ; < :  

review should be periodic and the s i x - r n ~ ~ n t h  ir~",:-t?,ti *n;,-.: 

generally suffice, parties should b- abic ts rorsc. L ~ ! L . ~  
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issues before the Commission at any time. The CGq:CIXSsz2iI  : s , l ' i  
decide if such issue needs to be imrnediateiy ad2redscc2 ur r f  .: 
should be considered at che next six -monch re-.rlew. 

43. Finally, the Commission wants to ii~akl%.* c l e i r  ?.::a" :", 
should also have the ultimate authority to c l i ~ i ~ ~ p >  n:~;; ;--+--&- % " A  .,. I ciC,i.  . . -...:, 
of the QPAP after notice and hearing. 

4 4 .  Such proceedings will preserve t h e  due prnc-ss : -%:i~i  

other rights of all parties, while retsin;tiq rhe 1 U ~ r n n l s : ~ i o ~ ' ~  
ability to act in the public interest regarding t h i s  bnc~iacne. 
Qwest shall amend proposed QPAP 5 1 6 - 3  to ~at f~~ 'p-=fs? t l " .  t k t + m  
modifications. 

G. Audits 

45. The audit program ir~ tfte #PAP 2s 6 ~ ~ i ~ ; f ; l t t ~ d  t j  C - U u r . L - d *  Y L .  
assurance that a high level of confidence can bs pza-eci ;n kCc 
performance results that QkieSt measwres, . i i c ~ t i i i ~ d X ;  ' 6 rerag 5 
recornended a multi-state process for auditss as - h + - +  ..e,L%, k , . * ' - .  % '1 :t be- 
substantial commonality anlong issues, nx:d r.ita5 mcsr $ii,4,:rl::' t*? ii:: 
significant costs if all 14 status. in r t G  rc;;sas *h't?xLZh t<- :-3iii"k~:L 

individual audits. Nonetheless, Antor;i,ik .iln:- z s::c; ?nzsc,: r I,-;? 
states needed to retain the ability to pc r r~ t~ f iu i : ?~  L'.:n~2~:--t r?.e:: 
own audits to meet the particular needs an9 csz?;:ri:;Lnz~z 2:' 5::- 
state. 

46 . Antonuk' s report pragases an &,19 i.: < 3 .  " :E;;3": 

allows for both pre-planned and as-needce3 t.ese:irj 42:: ;-&T::I: -. 
measurement program. Under such an ~ . .~pp~~&c? t ,  %'&Fcr 8 t AGE-:: b.".,~, 3 
jointly retain an independent airdirob far a two-yaa': pa-r k i d  Z f z  
co~~duct the audit, and assess cha I X P B ~  C Q X  if(itif;>:k~&: ~z-l..!;: 3 

requested by individual CLECs, with the fioSgs LC %;a; f ,-;_;:A: t. I. 

being paid from a portion of T i e r  I and 'Ti*.z 7 ~ s j ? ? s t r t l k : ; ,  

47. According to its laterj:: . $?;.ZE?, gtwbg: ~ I , A &  

modif ied the QPRP consiatenXxrh hchr: F3s1'";? ; i  t t  -%.; ' 5 

recommendations. The redlined QPAP ~ T ~ ' ~ I S I ~ Z  z wii ? t : , p ~  

audit cycle and a detailed audzr. plar, Cii?vefLlijp+b! k ?:I 

independent auditor retained for. twi~1-ye;~r phx ;.?:I L r. L,%* 

proposed QPAP ldentlfies t h e  GCapi? of  f h - 2  ~ ~ r d t r  1 ;  .qb 

"identifying spacif ic perfomlance measurerr t  : ",:,I :k:t 2 ;: g5 5 
the specific tests to be conliuctcrrl, a:id d~:,;::; *i.- ; i - x ~ i c t , : i * ~  " L . r * s L  a t  1 . 
with specific attentifin to "t?,xgki:,t.?r r;..ik i%xc;x& iderr,: ,r;=-3 *.rt *;.=% 

OSS report . "  

4 8 . The proposed QPkP prapssarj 1 ,  LX ~~:!,~ii:~it!-a-~~ ;.'..: 
Commissioners from dif f erefit sts;:ec .dc;;,2 t-f t;ir.-:rr :>;sc:.aggkr ,.;..,";!::. 

the auditor 1 s acti~ri';ies, and voa ld  r;q?*+.-? 1,:>-:3 c s-c. ,D .,, i"< . s  x . , J F i - ~ ; .  A-.c"' aq ,,, ,.. J Y ;  .,, . ,y . k 2%. % *  . 
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from the audit. Any disagreements heck-ee:~ CwesC IT~L - : , ,E  :s 
about accuracy or integrity of data k7au3d he rcf~:r:.s: :: :F;r 
auditor. 

49. The Nebraska Commission concurs w i t h  th:r fr:i*?: i;t stzt.':: 
findings that Qwest's original proposed audi:. p:zazrn;: 2 : ;  !; 1" 
the proposed QPAP is not sufficient to ensure B iz$jgh :."VF; :E 
confidence in the performance results that Q.ves";ne,z s i : k ~ &  F ~ G J W -  
eves, while we do want to invesrigate the p ~ r ; ~ z b : : ~ t l y  o f  nral: 
state ROC collabcrative in this area, we arc :;a"~~p>re:.k :I- 

commit ourselves at this time, t~  he  spec^ f 1:: e ~ ; r  &-stat5 
review process set forth in QwesE's r e i l l i n s 6  QF4P. 

. p 7 50. The Nebraska Commission be: ievrls that a: : 
state' s responsibility t.0 ezraiuate any iss~~tri~ ti,.>:. i;:a:,- 3 2  is" 
over perf omance resuits ar perfos~aac-e niensklres, ; z+S ,.zS;a-~ 
changes in the way Qwest produces performance rtlst:it;il:, A:: .SA 
we prefer to wait and see how the ROC it,??,hbri.rst t s  p t . ~ : r ~ s  ?- 
velops be£ ore agreeing to a specif ie n % ~ i t ;  -s",:- r&t; 'iez ;cis" 2%: 
for an audit process. Therefore, we defcs- GUT d e ~ ; ~ :  ,::i ft; ;,ax , 

ticipation in any multi-state audir. graces& rmt:nt;> a ;SP:.: *lak- 
To that end, Qwest must t-eplace the ;ang;age :;n 44 $ 5  : : h2i5.;'. 
15.4 of the redlined QPAP, w i t t i  t,h~ fo.T;dmr:r~; 

15 . 1 Any party nay -ieques? %hat  tbs2 tm~:;s'll', c::: "i?? 
conduct an audit bf perf~tmartcc r e r s ~ ~ l t s  or  per E i i ~ ~ * - : % i : . ~ .  

measures. The Commissioa ~f ll de;;e:';i.,rri~*, bavp~i  -3":i-n 
request. 5 and upon its own mvest ; g&k ? xi. *~iici i  ;b~.i?: s 
and/or measures should be atrdited. 7b.e Y G ~ ~ ~ ~ p i  t .,<:: 
imay, at its discretrur:. da;13uc:, i ~ ~ e t t  c: i:!<:'.z:!i,;3 
part icipatiou in a cof laborat i v c  pr-.,-.=s%,r t*&i t f :  ~ ? % l - :  

states. 

'1.5.2 The casts  of acditing w i l ?  ~e 3 w . i r . i  tr;r k ? l - ~ t ; s ~ b : -  

15.3 Qwest shall repart- Ec: cha Cz*?&%~s.l_c;: ifr,:):,Xk;j 
Fx18.?t-,2+?.%:Td .. - 1 -  - any changes it makes to "" x k , J ,  \ *  

processes used ta prodtzcc FS:"?~---* Gas-C. tjz,6b.$, - "*  : s + 9 : z : a ;  %; 

including data col;et;r raz, f?rt:r&L"&2 if;; ,2seA . G J - - ~ - ' +  ,+) I ,  " :i .- -, 
The reports musci ~rrcltrde suf frcianr 5r!:-arr ; * -: #+:-,..c; : )- 
the parties to un5erstan2 the s c a p  1 1 ~ 3  ct^irc.::r- .'t r n 9  - 
changes. 

1.5.4 In the event of a dnSp;-tr; i3e:twaari gkdo$:t ~ r i - !  r:., 
ElLEC regarding the accuracy or One+?r;:;, -$,tt4$ 
collected, generate6 311d zeportc-S p~~zs;i~%::: :,$> k [ : i -  
(JPAP, Qwest and the CLEt shall ktzsr c"~>;1?. ;7.;r c : : * t z  O , . ~ L  

,mother and attempt tn rssalvc the C~~G:,:J:,** i t !  a - t + :  
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issue is not resolved within 45 days, elther party nag 
request that the Commission consider tbe  m a y t t e r .  

H. AuditsjReview Expenses 

51. The Commission disagrees with nntunctk uP9ard;:xq the 
placement of Tier 1 and Tier 2 payments into a s p ~ ~ i c r 2  f%:~id i ; ?  
cover audit expenses, The QPAP was desigrleri for Qwec=:: ~?r .~i  ~ k e c  
all expenses related to its adminlstration shou3.d be  ht?:-;:~ b)$ 
Qwest. Accordingly, 100 percent of Tier 1 and Tie:- 2 Irrnti:~ 
should be paid to the respective CLEC andior  state ff,rrsC, w;r,i-; 
the costs of the audit and other administrative aekiSu*i l ~ e e  ?fir3 
by Qwest. Any costs of review by the Seate o f  Ncbtashzx h-;.:! t~ 
paid for out o f  the state fund r;o the axti?i>t f:;nda ax-r 
available. Qwest will be responsible for any c o s c ~  tha: ~xf:e?:3 
the funds available from the state fund. 

I. Payments 

5 2 .  All Tier 1 payments made by West tiader P"l!le *:&&; $ha:: 
be in the form of cash payments instead af bill trct?? to, :.~bit@sa 
a CLEC owes Qwest for undisputed accotrtlcli receit:sbLes :hat aT@ 
past due over 9 0  days, 

5 3 .  Tier 2 payments that are to go ta the s r a t c  fiS:~d si ia' ; l  
be deposited into the Nebraska Competit ive Telepkanei ?-:ar Rat g k c r  
Fund. 

51. Tier L and Tier 2 paymerits s h s l ?  ?s? mdciti .h,vli-.hin d?:t~ 

month f 01 lowing the due date of the pcriZormamcu_ nriasu:pcae;;? 
report for the month for which paymenf, i s  Ser;q marie, :2wasr, 
shall pay interest on any late payment arid t~nderpay~moat A;& cbtt 
Prime Rate as reported by the Wall Street Gournal on the day %lie 
payment was originally due. Qn any- otyerpa$.menr;, Qvost: f a  ,:r t -  
lowed to of £set future payments by the amount of shes averpayzrar~t 
plus interest at the Prime Rate. 

J. Plan Implementation 

5 5 .  The QPAP shall become effective an ',he date tb r* .  F?:: 
grants Qwest § 271 relief for the state of wcht-sg2.a. 

K. Compliance Language 

56. As the record indicates that s t  has  1 t r L  
incorporate the be1 ow- stated language if a canrrti s$i  crr~ a s  c . i ~ ,~ fuk  2-: , 

Chis Commission mandates that Qwest: incsrpc~t.is?;@ r'r:e? t.i-l t r s ~  < . F I . ;  

language into the proposed QPAP: 



Application No. C-1830 PAGE 1,9 

S 13.10 Any payments made by Qwest as a result of the 
PAP should not: 1) be included as expenses in any 
Qwest revenue requirement, or 2 )  be reflected in 
increased rates to CLECs for services and facilities 
provided pursuant to 5 251(cl of the 
Telecommunications Act of 1996 and priced pursuant to 
§ 252 ( d )  of the Telecommunications Act af 1996. 

C O N C L U S I O N  

57, Therefore, in consideration of the findings contained 
herein, the Commission is of the opinion and finds that Qwest's 
proposed QPAP should be approved as amended, with directiorj far 
Qwest to make the modifications outlined within this c~rdet~ 
When such modifications have been incorporated inta the Qwest's 
proposed QPAP, the Commission will review said chaingee and, i E  
satisfactory, recommend to the FCC that the revised QPAP sat ls -  
fies the public interest for the citizens of Nebraska. 

I T  IS  THEREFORE ORDERED by the Nebraska Publi,c Se-vice Con- 
mission that Qwest shall incorporate the changes cnttlined In 
this order. 

I T  IS FURTHER ORDERED that once Qwest has clone so,  the 
required changes will be reviewed by this Comissinn for 
compliance with this order. 

IT I S  FINALLY ORDERED that if compliance is achieved; C t r e  
Commission will recommend to the FCC that the revised QFrXF 
satisfies the public interest for the citizens of Neloraska, 

MADE AND ENTERED at Lincoln, Nebraska, t i t i s  2Jrd day nE 
April, 2002. 

NEBRASYA PUBLXC SERVTCB COc.lf*iISS"IQM 

COMMISSIONERS CONCURRING: 
C h a i r  

ATTEST : 

Executive Director 
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1. INTRODUCTION 

A'I'AT Cnmlnunications of the h/fidwest, Inc. ("ATSLT"! submits its Verified 

i,'irmri~enis nf John Finnegan on Qwest's proposed South Dakota Qwest Perhnnance 

A.;l;umnce Plan ("QPAP" ). 

h4y rl:rrnc is Jol~rl F. Finnegnn, and I am a senior policy witness e~uploycd b~ 

.:YX'L!'~", h4!, business address is 1575 Lawrence Street, Suite 1500, Denver. Colorado 

$t7:0,?, 

h4y edi~cation and releirant work expel-ience are as follows;. I have a B.S. i n  

Ei-rgincering froni Kutgers College of Engineering and an M.B.A from the University crf 

f l e i ~ ~ t t ' ,  1 h:n7e \vorked for. AT&T for 18 years. After graduating f r o i ~  Rutsers, I spent 

rllc tzcsl two years with Combustio~a Engineering in Valley Forge, PA ns a Pi-oject 

E~lgineer, 111 1983, I joilsed AT&T as a purchased product engineer. Over the nest 12 

ye:+r.s, I spcfmt time with AT&T in a variety of englneer-ing. quality inrruagenle~lt, sales and 

rn~arl.;etirlg positions. Alnaost half of that time was spent leading a supplier qutlli ty 

crritra;tg~rw.mi organization. 

Irr 1995, 1 joined the New Markets Development Organization. (the i~niuedinte 

pracJec~sssar to the Western Region Local Services Organization) and was one of tile first 

elt.rpfoyi:cs in the Western Region to explore the opportunities associated ~ v i l h  pi.oviding 

Itrcnl t.scl.t:~nge services. In 1996 1 began in  my current position. Recently 4 have 

i - i? i~~cntr i i~~.d my wmk sffo1.t~ on collaboi.ating with Qwest. CLECs and state wgulat~~rs 

ort tincterstanding anii evaluatir~g Qwest's operational support system ("OSS"). In facl, I 



!r,a-+ L% tw,'iil~ :ttTSvcln',, reilr'c'sent;iri\ c i n  the A~-i~on;l aid thc Regional 0 ~ c r . h i g h t  

Cq~rrnmlttt:r'\ 1"KOC"i OSS tests since thcir i~lceptio~a. T am a f~equentl!~ panelisr on 

Kk'IC /3SS ilisc~tssions. 

AT&T i> ,  cxrrrmel!~ concerned that the QPAP proffered by Qwest in South 

f " ~ ; a % ~ a - ~ ~ ~ i  tlakui;ttrs f r z  rbc ae1s;intage of Qwest from: 1 ) relevant Federal Communications 

S' 'c+nini;.i,irsn i "FCC") precedent, 2 )  filldings and 01-clers of oeher state commissions that 

t~ t t t c  re$ iet~r:ri 4JP;IPs that Cfu'est has filed i n  their states. 3) other pel-fomance assurance 

yll:rruh kh;i! I I ; I Y ~ .  I>t.c~l prnffcr*etci and/or approved by the FCC and 4) other QPAPs that 

~>F.VL~,ZI ! ~ i k . i  film1 in otlier states i11 its fourteen state region. 

A 5  rhis Ccrnnmission has significant FCC and state authority to create and monitor 

;s jwrtl;rrtrnatac.c asabrfiinue plrul, this Col~amission should craft such a plan that remedies t1.t~ 

rtrll~rrcccciented, self-servitrg 1;tnguage that Qwest has cun-ently included in its 

pcrfi!r~~z;znc(: assurance plan. hi Section IT, AT&T will proffer a brief hisrory of the 

I,;j2-P,iZY ~t.iiii n-ill assist in  placing the South Dakota QPAP in perspective. 111 Section 111 

f'157i11ii, .4T'k1T will  begin by significantly clz~rifyiug Qwest's misstatement on the 

".rolilr3tnr>*" nature of the QPAP and the ciunifications thereof. In Section IV. ATJ2.T 

i? r l t  ;itftirchh I ~ L '  Qivest proff'er+ed QPAP, dennonstrating how i t  deviates from both FCC 

i i r i ~ i  att'tcr w t c  orders. as well as suggest accepted proffered language that would confol-in 

the QPAS3 PO relevant precedent. Finally, in Section V, AT&T will briefly sum~i~arize its 

pi3ii11i~rn 011 this docket. 



II I .  QPAP HHSTORE' 

The QPAI"proct3hs in tlie fourteen state Qwest B 0 C  region began in Aususr 2000 

wifr=rc sli.rkaPzi ous C"I-ECs, stale corn~~iission staff and Qwest participated in monrhl!i 11011- 

:cnicr~ Jct.1 i\ r?:+b,~holy s iyle procceciings. In approsimatel y November 2000, tvhen Qwest 

12fi;.r$t;ii tcr sitt~atit to ;in? governance process, Colorado removed itself from tlie 

y~ri$;c:i:iii~tg nncl cl*c:~rccl its own plan thl-ougli u for~iier U.S. Departnnent of Justice 

3-'+4ti\\l-~l~iP +i-t~tt 1 1 ~ 1 ~  Ijrtiversity of C o l ~ r a d o  Law P1.0fessol- Phil Weiser. In June 300 1. 

Q%h t,*\nl %'ikIlit*d n.siJ;zy fi.0~11 the m1.11ti-stale workshop proceedings. As summalized by 

lii2rer.t? ff-iiir~suttirig's Jolin Antonuk (hereinafter ''Antoiluk''). the P'EPP collaborative not 

r i i r~ f :~  leji i?~;irty ~ S S L ~ C S  unl-esolved, bur its progress was halted al~suptly (at Qwest's doing) 

- Ju'r r\\ o d:~as :&rr Qwest submitled n iiew PAP proposal."L As the procsas was at n 

~ , ; r ~ a i f  .;kill, n-irh nunlrrous issues stil I needing to be addressed. cer-tain cornriiissions 

i t~n ic l l t c i i  \v i ! i~ Xntonuk, asking him to address the T : ~ S ~ O U S  issues and issue a l.eI'ol-t.' 

Nu l~z~+ tc~r l>  Cq&EC ;ind state advocacy staff par-ticipatecl in those proceedin2s \.r-hich 

i r ~ ' 1 ~ i f ~ d  direct i l t l ~ l  rck)uttal testi~iio~iy, and hearings in front of Liberty Consulta~it 

r \ t ~ i r i ~ ~ ~ j l i  during the ivc~1.r~ of August 13, 2001 and August 77, 3001. The parties filed 

'"rei;iir-r hi-ir:f%." oil Sepicmber 13, 2001 and "reply briefs" on Septeliiber 20. 2002. 

(Jn Orrol-xr 22.  2001. Antonuh issued his Q P M  report,2 which as e~pli~ir ied 

i.jci~illi', i.:iriil~\ ~t:itc C I J T I ~ ~ ~ ~ S ~ O I ~ S .  commission staffs and CLECs fourid to be 

i~tl~i'e~-~cfr~~icLJ+ prirblemaric and extremely Qwest fiivaring. On October 26. 2001, the 

f.:t;du $Id\ j.aor\' St:iff. issued its "Staff Report on the Qtvest Post Entry Assurance Plan 

I l i i .  L.li3rrt) i'c,r\\~ilting Gmtlp QPAP Report (Ocrobrr 22. 7001 nr p..;. (hrrelnnftcr "Antonuk 1icpolt"r. 
s Aif;$~Irelcr)r A.  } 

1;"- tri:i3Efit?t1;tl i n  [he nli111i-.;!ate p r o c e s  (J\4rcst paid for the consulting service5 of' Anronok. 
" * . , J , f f ! l c T ,  1 t7/3!4 P .  



i . t ~ ~ A f ' ! " '  :;tihst;inriull\i reversing Qwesr: and Autonuk on nume1.ou.i significant issues 

uacluding aTSset, commission change control, ~iiulti-state auditing. pay~ue~it cap, penalty 

e.-c;tti~~inn, a n ~ l  t i~tiplicitl!/) Tier I re~iiecly reduction. 

2=3rimts ~~tlunissiolls then had hearings and/or oral arguments ilicludi~ig North 

I"n;iiLcjrA:, Si*brnskn. Wyoming, and Washington. 

I >n  January 30. 31102. the Wyornitig Public Service Commission issued its Order 

tcp;lrding ~)P-\P.' Ag;iin. that Co~ninissio~i took significant issue irrith the QPAP. 

rotlufrtxrg C;ln*c,sl tn implement 1;ulguagr: which reIuo\!es the 36R cap. pl-ox-ides 2 Tier IT 

iwi~~rtl~ sche~iic xvi~ich includes per month penalties lvs. \iraiting fur  three months of poor 

~lcrl'clnlr;tncc), rcmovcs the escalntiom cap, implements a far more stringent "sricky" 

~h3t.nrit?m firc~or. rcnloves any limits on CLECs suing for both contr-actu;il s ~ l d  rton- 

ciilrft.;tctunl remcdies in a court of law, reqili1-es Qwes~ 10 esrablisli i t s  1-ighr to o'ifkttt to the 

tulc\-ant tri btlnal, arad places provisions requiring Corn-riijssion control vs. the cur-ren t 

~JHCZ$I  ~ti~i!~ter.itl C Q I I L ~ Q ~ .  Although Qwest was supposed to make such chanses to its 

QPAP by February 28. 2002, Qwest Attorney Stephen Davis recently sen1 an (arsuabQ1 

8.1 ~ ~ ( I J Y P )  !cttfrlr to that Conirnissio~i indicatir~g that i t  \vould not irwiplement such cha~iges. 

CJ.u,c~f tl[lcn ixileel a Rqotion for Reconsideration which is cunentIy under considerr~tion by 

rSr;u ci~numi~:~inn. 

A feur days later, on Febl-uill-y 4, 3003. the Montana Puhlic Service Cummissiar~ 

i%b,rtcii i t 5  "PraIirz~inary Report Oil Qwest's Performlance .ALssurance Plaii and Ktrrlue5r jrlr 

* -%L 5 ~ ~ f f  !t&y~or/ ON f ltc QII esr P o  71 L/ i f~?  .r.~tir~it?cc? l'ic~rr QP,-\ P 1. hr ihc .t f ~ t r ~ r  crf f1:e z e \ / ~ i ~ i j < + c t j i t  $11 t bf ,\' 
iS-rcr; C;~~~r l t rrr trrz i c ' c~~~o~~s ,  inr. {o i -  Ap~)ro\~nl Cnn1plimlc.c \ ~ W I  4 7 I;.S. C fiZ71idi[ -7 i( 131. D~*a.i~$:  S; 1. id l j - i iJQ-  

t f1~tt)kel  ;?h. 2fM1 1, cAltach111ent B ) .  
' k : ~  1 iv,: f j f c l t 4 t -  C Z ~ I  (p;/~O1i]) 5.4 J . S . S L I ~ J S ,  11f  ~ I I L ,  , b f ( r ~ ( ~ t .  0f!l7r !lp/d/i-c:ii(>fi ?/ Q W C T ~  C - c ~ ~ ~ ! ~ , ~ ~ c ~ j i r > ~ ~  ~ : g + ~ ~ ~ ~ ~ j ~ ~ ; q  
Nr i r t  1 'triidr S C ' L - ~ I ~ J J ~  271 /'t7di1).ii/ Tclt~~'c~~trr~lrt~~i~-c~ri~)~z.~ ch-1 (!f 19%. \~ ' \ r>~) r i~??  ' 5  IJfrl7ic.iprrli'c)?j jri ;7 

i f : J j t c  51t;lc * Y ~ * t + f i o r ~  271 I ' ~ < I C ~ J ~ S ,  i t ~ z d  A ~ I ~ ~ ~ - o ~ Y ~ ~  o j ! ~ s  . Y f ~ i 1 ~ ~ 7 n ~ ~ ~ ~ /  c?f < ~ c r ? e w / / ~  ~ - \ ~ , ~ r t ' l ~ ~ / ~ i < ,  T<~T~)IT. Do&\!$ X,%. 
'%x%xT-'f A-CIO--~CIU I ftccttrd No. S')14) crcI. Ji~nunn? 30. 3(Xj2) (At ( ; l chr~~tn t  C'). 



Y'tmltrtc,.nrk (-MI Fif~di~i~s"" w.hic11 orders cl~nnges to the QPAP to require :t 36% 

pn~~xrXnfii! cap ( ~ h .  hard cap), to allo~fl CkECs to sue for liquidttted damages on 

c t  i-entcdies, to stlike the Qwest imposed language regarding limitations on non- 

cr.rnri*;~-;i%tunl re"~llicCIics. 10 req~1ii.e Qulest to estrtblish its light to offset to the relevant 

irsit-autltil, t t t  eliminate CLEC Tier 1 funding related to any administrative effort, to 

po%"ihi> reqtrir-r escalntion of Tier 2 payments, to eliminate an t:scalntion cap, to espand 

{f ie kix xt~i-tnth rfle~lic.~:(. to include issues that the Commissiort finds relevant,, to e1imina.r~ 

Ark~eric:tn :\rt~itr:ttion Associntjon arbitration in favor of Montana Co~nmission 

; t ~ h i i ~ - ~ ~ l i t ~ r t ,  to ~>~;ICC ~~ros is io~is  reyuiril~g Commission control vs. the cursent Q ~ ~ e s t  

\iiaiT;ntcral C C ) J I ~ O ~ ,  a176 tc) give tlie Commission control over all auditing provisions. Tlre 

j?;dt"fic% T { : c L ' I I ~ ~ ~  submitted comments on these findings. 

As nntcd abov(:. durins tllis period of time, the Colorado Public IJtiliries 

7 
Q"crtiilni*;sii.,n crcatcd its own performance assurance plan. Qwesi refused to irnplelue~~t 

it1.3111- s c r t i o i ~ ~  elf' Chairpermn Gifford's Order relating to commisr;ion change control, 

\pi:ci31 ;ic.cess measures, esoalt~tion, and CLEC affecting changes. Instead of facing thc 

(rr11i I C J ~ C )  C ~ ~ f ~ n ~ n i s ~ ~ i o ~ i  wit11 this position, Qwest asked that the issues be r e f e~~ed  btlck tn 

19tsb;:~sor~ Weiser. MIS. LVeiser recently issued his suppler~iental I-epo1-t indicatinz tfiat 

Qufc?rf uiili never !lave unilateral change cor~tral. will still be subject to co~ltinuous 

. ' ) f1t8 I7ri.~inur~:iry ~CEPOII  011 C)~~' t 's t 's  P~rfornm11cc A S S L I ~ ~ I ~ C C  Plan ilrld Request for C'otttt~tct~ts on T;inlhn2\, 
l~ f i t<  M L I / ~ ( * I ,  r j j  f h t *  l r 1 k ~ ~ ~ i f i , q ~ t / i ~ ~ t 7  ~ I T I O  QIIY.F/ C ( I I ~ I O ~ ( I / / O I ~  '-7 Cru?~pliti~i(+c> 1 ~ i f j 7  ,Scc*tiotr 271 c!! [ j 7 ~  

4 ~ - + ' r ~ ~ ~ ~ i t i , ~ ~ t t t 1 r i ~ v t r c , r r r  t2c^/ itf /9Y6. h,lorrlana Utilily Division Docket No. D70N.l.5.70 (rcl. I;thru;~r?> 1. 7r){)7!. 
I : \ l t , tcj lr~~ni  Dr. 

$r ,z  I;'uitnr;l~I~r J-'*.rfon~~;cncc: Assurilncr Plan, In fhc Ilfcritcr oi thcl It71~c~.r/igntiorr i t l i o  tlirt-r.rriitir.r i i p p i - i t r r c . i . r , ~  

t t  {/ti rz \ r  i'(~r-pu~-titi<zrr 1'itrfi~t-IIZNIII-C* ;1 T . T I { ~ S I I I I - C '  1'1~111 irz Coior-ado, Dtcision No. RU 1-997-1. Dackcr SCY 
I 1  L O-Xf'F i r ~ a l .  Scap~ernbcr 26, 2001 ). (Attachment E). Decisior~ on Motions for hlndificaiion nncl 
C'iLt.rtific3tion of chc Coloracict Pcrfonl~arlcc A s s ~ t r a ~ ~ c e  Plan, 111 thc Mcrrrel- of [he Ir~l~csti,pntirjtl irtrt, 
~b +crttrrr r- ,4~q)t-oi/r.iii*~ [ftr-a Qwli..rr Corpc~rrlric)~l P(~~for~irrorrcc. Assrrrrrrrr.~ I'lan it1 Colo lnd~,  Dccision No. 
' , 3 1 1  - I  I-22.t. 1lircLcf Nil. [)11-I).J17 ( r~1.  N o v e ~ b e r  5. 300L). 



h 
cq<i?l:;ari?n ,ar:d it ill h;lit. ri-, iri~plcmrnt special access measuscs. Accordi~lgl!~. the key 

ti3yt"tc, ,iilkk ntirzt CL~:I*\~ cstl~t'r part, of rhe Colorado Pesfom~atice Assuraccls Plan have 1101 

i $i:f21$%*4i 

B 'pi>r-i rei. ievi  uf QIY~SI 'S  pr~~posed South Dakot;~ Perfonllance Assurance Plan, 

.i&%eit 113~~ !+tikc1 t o  i t l x j f l e ~ ~ ~ ~ n ~  the changes that %'yonling, Colsl-ado, Montana, ;lr~d even 

d l  , ~ ~ ~ ~ P - I : ' ; I I R  :~yuirc3, C';lteinus FCC and other state cornmission 'orders have mandated these 

I I" 

dtt-t~igl-~i)r ~ J I C ~ S C "  isstits tt:iil hc ;tddresscd in detail i n  Section IV belout. 

f $1. 'IfB?E COMPULSORY NATBJRE OF QWEST'S 
P!3RPORRlANCE ASSURANCE I%AN 

Fii C,riwst Cur-pu~rtioi\'s Affidavit of Mask Reynolds sublllitted oil October 24, 

:Ikfi, CYju i c i ~ t  ~ I I ~ ~ C ) ; I I C S  ttaat the QPAP is "~foluntary," not required ~ i l~der  Sections 25 1. 

I 0 25," *,>ti. 27 f isf' rl~e Tclsco.mrnunicatior.is Act. In doing so. Qwest conveniently 

~ r ~ t ~ i t ~ t g : l - p ~ : f ' r  [hcp "solunfliry" nature of its QPAP. 

t ' f t t~gr~~kh  IS+ directed tint the FCC, with the assistance of state public utilities 

~*<=i iautt~ ih ,~tr ,~r~:t  to "it l l is~ss ivl~ether the r-equesteci (27 1 ) autho~iz:ition ~rould be co~lsistenr 

u i t i r  ~teihiie. in~t"fc:st, cun\*enience and necessity."' ! Tile FCC has f~~sther commented. 

- ?,.~-," -- *" q % m - .  ""-"-------- 
i r r a ~ ~ g i l r 1 1 1 ~ 1 1 ~ ; 1 1  Ksp1~1.i :ZIYCJ Rricornn~r.nd:ition of the Special Master to the Public Udlitics Conli-l~ission of 

tic+) 44t , t~:  t ' ~ t i t ~ r i t d ~ i .  /I! f h c  AIatr{v. 01 r l ~ c  f ~ ~ \ ~ c ~ ~ f i ~ g i ~ l i ~ ~ l ~  info r \ l fe~ .~~(~~ivc  / \ />~~I-O(~CIIL~.T~~)I*  ~1 fJ~.c,~r 
i ,.j;h U i ( i i l r l f t  E ) ~ l ~ ~ i ! ~ l l f l ~ l f f ' ( '  i\ YSlf)BIJl('f~ Pi011 111 C'ol0i.fid0, Dockel NO. 0 11-(14 IT ( K l .  Febn~aty 1'). ?0{!1). 
&&at irl;ttr*jtl C i .  f 

' i i t<  r;It,ittZ~c.+ II!:tl i?t~ii)ll~b rccli~tlt'd arc {rot only n~cmoriulized in the Anlonuk report. hut also in Q\\~c\;t 
I ' i f i c * f ~ % n i ~ ~ ~ !  : j s % i l ~ ~ n ~ t  j'lit~l~ khat Q W C S ~  filed with vntio~is  commissions including Monrann. Urnh, 
% a  ,ttiis;~:ttji+ Iri:ihri, and M'ycrrning, (S'L,L' PI.:. Attacllinent H 1. 111c'xplicably. ()\irest did not adopt such 
.,ji,i.~i;c; trtf!a kdrr S?\vc$r Strttrtr D ~ ~ k o i a  QPAP filing. Compare p.b~~ernlly Atrachnla~t H will1 Q\vesr Sclu~h 
E-$.xi,c%t;i Q P A P  fil.rrtp. 

tbtnjzrst Y ' f \ ~ f t i l ~ i i 1 1 ~ i l ) ' ' ,  :\,fj.idit\'it ilf3l:irk S. Reynolds. Performance Assurance Plan. (C~ctobcl- 3-1.. 2 0 1  ) ;11 
5: % 

' r ;xrn:: BFI dir- . \ f t i f [ t " ~ .  I ) /  .-\/~/d~(,i/iioti ,SBC C o ~ t i ~ ? l l l ~ f i [ . ( i i i ~ ~ ~ . ~  IIIC-., SOIII/~I\*CSICI.II Bell 7i~lc>p!?o11(> 
: . J ~ r $ f r , ~ ~ ~ :  , t t f i i  5 : 1 ~ ~ r / i : ) ' r ~ z i ~ ~ - t 1  i?~'ll ( ; J I ? I ~ ~ ~ ~ ~ ~ T ~ L ' C I Y ~ O I I  ' S  SC>IT'~CCS, IIIL'. (i/L?/t~ SO~~~II\\ 'C?.FTCI~I ljrll IAttig DISINIII-C, 
j r * - {r  i i i , ~ r r f  +vi -371 i1f ' t I t f~ 7i~i~c~or~rr~lrr11ictrfions Art  of 194% to  Pr.rn,rdr 111-Rcgioi~. lltrr~--l-=iTA Scnlic,c. 

ix \JI, (. f iktll;-t[ Y(>. O(hhS ircl. June 30. 20001. Citing 37 U.S.C. 5 17 1 (d)(.il(Oi. 



2 . ,.%:. - $ ,  J-yi~a;r % , bz:~,r : lq+;brb+ ;k i t  t i~~tiu 'pc~l~lt l~~t  c f c m t k ~ ~ t  of tile statutory checklist and, 

- . - a %  I r ~ : r i ~ ~ i  . irii.:ii. $ 3 1  il,niaiw> i i?sst~~ui.~it~n, rerjuiws nn il~tiependznt detennina~ioo."" 

%i 4: s l i  ! +% -q:ffi:;i: -r - avo:!t:<-t tie~c.k'rlritla~it~11, t i l t  FCC' has Ionlit.rf at if "a BOC \irould 

9: t%+ - A ~ : *  -? i:. :4ii..11 if:" rr.tlt!lfrttlerur* of :lrcrio!~ 271 d"tcr enrcl.ing the long distance 

5.1 ' 5 .  tifrlr % I : ,  rR1: f 4 'r" 11;ts t i c t ~ r ~ ~ l i ~ ~ c d  t t ~ ~ t t  ef'fectivc pel.fonliance ~ ~ ~ o ~ ~ i t o r i n g  

.yi : 1. *G,-s-  + lajn;'~epi ~ ? : ~ ~ C I ~ ~ J Y I ~ + ~ I ~ &   it,^, ;I pe14fill'nl:1!~ce assurance plnni) would constitute 

I 4  1 t--! .'if% t + - ; ~ P : : , : B :  ti% ~131131i~: intc1'c~t l v i ~ ~ g  nict in the pal-ticular state. Thus, as 

~ , ~ * : = $ - i k  b , ~ k  5*++gi:dh t@ cc,yi ~ C I  jihrotfesi~~t: i t s  QPAIJ tc) i l ~ ~ i . 1 ~ ~  the FCC that i t  would continue 

k . j ~ 5 L  " it- t i ~  i r r s p ~ z ~ ~ : , i ! ~ ~ ~ i ~ f 4  {,'of b 7 l q-ir>st-ei~try. 1 %  

I s;.; f -S  'i ilir"rv>^r? -4.r53s there, intstc:td giving state coli~missions wick deference i i l  

r:' it,ei:' .a!b%3 c f ! $ i 7 f b f ~ l f p  i % l . h ? f . l l i ; t ~ f ~  iIhT11I'iiIlCC p l i l l l ~ .  The FCC clear that the 

, :~e: . iz~- ie i ; j Ia ,~? =iz*.iif'~ar-li;P" &-tI;li~'.l itlr4; "g~1)cl ' i l~~y ;\cillilillistel'~?d Stale col?l11lissions and 

L .  .. r I -  :$-  1 ~ + ~ t 4 t ~ ~ r 1 g ~  FIIC TI:IIL**, !I;IVL-' 11n4lcr s t a i ~  l:ttt1 or U I I ~ C I -  (the Telecommunicariol~s 

I~rinlt~:rinijrc. the L'C'C har indicated "(w)e recognize that states may 

- ' 

9 r . i x  l%;ii- F f ~ r t a t  iiiiiil3drrt> ;car'.) iu I heir strcngL1.1~ arid weaknrsses us tools for post- 

, 3 1 7  - ! -, , ' a w f k w t ~ $ t 2 a  t ~ ~ u t ~ : k ~ r ~ i ~ $  i ~ i k c !  ( :~~forcc~~~cnt .  

E: i(!+:ru< !!it: + t t f i i ~ i -  $t~ i ! i~ iJ  V.S, Cltrdc 2nd FCC acrtho~it!< Qwest cannor avoid 

~ - - b ,  * J , ! - $ -  F $ 6 B * l i l i b + ~ l i 4 ?  ~XI:C! ~~t.i~i"c:\fetl p;ll-ry ~ircluiry unilt:r the p i s e  that the QPAP is 

* - -* IS 
4 . .  t,tir* r+i.l !r,i*, ~I.~.IYLY,I its QPAtj trr 271 compliance. As public interest is a 



checklist item, the Co~nmissions havc a riplti t ~ t /  ukltgtttit-t-1% s;"~ 4k:&%a+i-ir; ~t "7 FJZ' :xB' 

provides sufficient assurance that the rt'lrvnnt ntnrkrr r;~;iff t ~ ~ ~ k ~ ~ b f : ~  :qxcr* .tfwi i b E ? -  -*  

receives section 27 1 approval. This inqutr). tscing rr ci*irc,-E,Jr~t IZC:?: !iiajii5bT .. ! & q G ~ e %  - -  - 5' 

% < - %  ~ 4 - -  .- same clue process consideration tllnr nil? crths~ t"11t"c'klv-r f t f t > i  : Z C ~ ~ F : T J  =- t - 9 '  ' 

Accordingly, other state comnrissionr ill 1i1c $ikt*sf B::i,~rrgc:i -e+~bc 5-1t: .-:i-*'l 

. " - havc rebuffed Qwest on its outraseotr,i pr;sEti~m th;;r ,I ~r,rff: !3ue+tti m;tlz!f~~- 

csmmissjons cannot act because n pc~fc~i.rltariirc n-\rrr;tt~ce $t:: ii. "'t P O X ~ G :  . ir- 

articulated by Chairperson Raymorld CiFfirrii of $As-" af-'qz$rr*ifdtt P~_rCbF2c I*.tii;f*c 

Commission. "Qv.1est's choict. tit prc?r.idi. tht+ cp3i),..",* fi  fir,&; ~~s$$*;l,:,bl s t r :  $?I,- - -> i r e$ - '  

that pursuing 9 27 1 approval i h  ~wluntar). ,%farr Qrie.it r~: icxics 4J 2-'/ ~ , p i , ~ ; ~ ~ c ~ ; ~  

19 the CPAP is mandator?;. Accnrdingty, Ct.tmrni~~itrncr t;iffi~tii c!/z;~ ST;:% i>~ . *~$~g 4?xt4: 

Order ntandatory but indicated rhnt i r  ti isrrtill t x  rrftknict i t  f e ~ ~ f ~ ~ i r ~ ~ ; . l ~ ~ j $ $ ~ i - + ~ ~  te?  $ -: 'I 

compliance if Qtvest clid 1101 impji:mt'rit ilrlz i:sfi.a:nshatkc L p - ~ ~ h e , ~  ~ , ; P I  tb-~r ti:?. 

Colorado Public Utilities Go~ntni.~siern 

<i . Of course. i f  Q~vest 11u1ft.d i ix  QPhP, rxs. tlrJ E I T ~ ~  .ii ,fka F K , ' I ~  bC'=: ;!gP: t,itw, ~.lg'  L r l  s s  ); ; " t 

application to demonstrate that thcrr xt-iff a ~ ~ ~ i ' ~ ~ ~ i i i ;  i r g  ~is2wi.r. , i ~ r t g b p t y y ~  ss:L 1 8 5 ~ ~ ; ~ ~  Xi&>,t 

be no need for a Con11tli~si~)n 10 rcvietr $ 1 ; ~  I.J?yt"P ih~fit;cci K:I, ;$ ~ $ V ~ G $ S  )ly: !n:$ti:~- ;;~"n&:: t-- 

that Qwest could obtoi~~ 27 1 relief tnnidrrr that : { C , . I , U S T G ~ ~ ~ % ,  

adequate pelforinllnce 111~11it~)17fl~ afkf ~ ' ~ ~ ~ C * F T P ~ : C M ~ ~ S S  $$\$i$\d:t[sf%: ,~-Iriiib!$ .tp!r ;; Z i r  > \ '  : 

states are, has ne\,cl- nppl-ox.eri :t 271 ~ p j ~ l i ~ ~ i f f r l f )  fJ;;i$ u , f ~ L b  i 3 " /  i l v a ;  12 2 ; ~ - ; ~ t ,  , f ~ : r , r : * ,  ,: 

-,..-.,, 

l ' i  Colorado Perforn-mncc Asstr 
(1 Q\ve.st Cor porclrinri PC! 
0 I I04 l T (re]. September 
?(I ld.  at p.21). 



assurance plan." hccordingl). rhc QL\c%~ C O ~ Z I B Q ~ ~ O E ;  tlxctt 4j$*!%hZ* :.% v ~ ; J , z - ~ :  

absolutely wrong. 

1 .  THE QPAP DEVf,-%$l?S F@;k"T)&'& @Kt  3 5  -$"+I 
STXNDiaRDD; :iXD PW EEP2BE?<'$ 

AS discussed r~bcrve, there i>  3 gi-enr tie_.;tt irf p~~tP*t$ewr. ~ l e ~ a : , = ~ t : : :  *-X:-~L 3 < - J:,_: 

otl~er state comn~issiot~ orders. tc* niitlti rttik C ' ~ ~ T T I E X I Z * < ~ Y R  :z$ ~ Z ~ I I Z ~ "  " ~ ~ 3  ,;ire: .$i'r:-i::: ,r:.:: 

changes to the QPhP or den) Qg~ecr '5 $2 t ,i~q~F.id:dzcrr a-. !vsr8iy =%P IW~:JU $ti: 

performance assurance plan. ;ir~d ~Ylut. cnnlmri; ~ c :  $$I.= p&ll;L t~i;tr,r~i.i. ,'\-FL+~. ! L ~ 7  %:- . .- 

the Qwest South Dakota QP,&;l-' in generiiTI~ nt%ertcrti:.l-k :txct+-:"t h s ~ l i  la- .~-?t p, C ~ ~ - ~ L - - - ;  r - b: 

administrative efficiency. 

A, 5 6.2.2 Tier 1 Per Bccnrrerzse arid Per 3Xe~s~~g$xg;f;.ak S ' C ~ ' k ? + ~ ~ ~ ~ ~ $ ~  $9 4 '4 .  $-+ ta " T  

Should B~mcrease Contiaunasty r s  ifxr E>xr&xfltt,brt BY$ $$%T ~ ~ q s  % ~ ~ T L ~ % ' + ~ R ~ ~ T F F ~ . B I ~ ~ ~ ~  

Pedolrmanmce conkinzles f lstur! % " i ~ n ~  2QW 8 

ATkT views t ~ h ~ t  Q ~ t t ~ t  ca~fE~ 3 "k*t*rfuj~~~i;,~~\c;t: ?p..~p-~8:kp',-,,>: ,"$&pa % i r L  47te>3,L%. 7 -. a :  i 

.' Perfomlance Incentive Plain." 'f he i&;ti c:,tie tt Qs .,T%P ' ~~a;$j+~~?;r,b:i.. q j -. 4 $ 1 1' I +,. / 

Urrf'o~-tunarely. there contintrt. t o  tw ;1re:ir k+t.hlt~y~c" f$+sa:k$-4 p-vi;t*xttr;,:&~?,. I- F 37 4 I k, r r 

woci~fully deficient, 

The standard for nwst o f  i l~c  ~lir&4f'~%hibft;~ 8!nc;t%ft8gki.:qi~$k I -  :f! k? i,tw 2 , 

perfomlance to CLECs sl-toulri hrs ;it ft";tltr r=tgtt;nt &I {t~liit u k ~ ~  ! i  $8 ,s;,;b,:-, r , i  b;. ...:; ,:;I~~; i ;  

retail customers, nffilirrre~ ;u~cl lo srtt orher g~; i r t f .  -nz:% .7:itxit$,rks$ r i i  jt.$x-yt:; 8 : : ;  - .'* 

. C certainly irnn~inentiy arrainab!~ for (I;rfi ex:, t%'txt:re i4ht P+:,x i h  ri4Ft,krvgC 1-1 $";lit ?:it- E) , - ; I ? ; $ $ ,  

:I S1.r 111 3hc P ~ ~ C I I T C J Y  c!f:lppliocr i i r w  

Rc,gjoti J ~ ~ t c r r I ~ i  TA S E ~ ~ Y ~ C L , : ;  it? 

April 16. 2001 ) ut 2 2%. 



pelfornaance. payments to CLECs a n d i ~ r  the St:~re ,rrg nri ~ t f ' ~ i ~ t i , r , i  rr:.bP- t- jxcrL- .I;: 

Qwest with the incentive to colrect ttte cfefiuicnt perrf~~rrlr,tarcc 

One of tile general principles that tltc 1t;rrtiris ltr Ktilz- l\Y1iP.ft ~i;~,;i:.~~:~=:-. . : 1 .r-,-' .-% i s  ? 

L% 

1ip011 is that the mount  that Qwest pays ifor a yrct-f~zn12;1ct- "'nsii)z t*Ec Ax pegssL-rzzaasl,z 

measurement shcxild increase if tllc miss ha?; necurrtrkd, ~ 5 %  C! i* ' l ;~Ck'Uk" sc ? * % h + % ~ f t i  fir ::$&.?: 

words, the payment for a perfo~.rnnnce zneasurenleilt " r t~ i~ - - * -  , E ~ ~ I : F  !%'. iiril-2t;i!:Qrt s 3 a , - % r ~ r ? 7 .  

of deficient performance to n CLEf li.ift k-rc hirhcr in Clxe ?.$,i~dr'id .!III..v?~~;::6f~~ $; :F;Y.~:T:!~ -.:I 

. & 

it was in the first month. Similarly. thc p~~yrftcfif ft-tk ;i ~ $ 1  t5:i;' t!3\~3 ~ _ i ~ ~ ~ w : ~ ~ ~ ~ ~ . t p ;  

month of deficient perfal-mnnce will bc t.uistre~ thnrr rile g~i~Slrl~eL"i\$ riii- ~ k e z  c ~ : b i ~ * ; i . $  

corlsec~ltive month. The per accurrcr-rct: y.>;ry.rlcni ~ ~ ~ ~ ~ + ~ i ~ Z  1t11~r' ~lt~ti~~o"ri,? i;kq 8: .r ,3r.t ::: 4' 

each yerfor~nance "miss'" iix said tc, exx_.;il;~tcr DS dr-~e"~t t i~r t~-  it r'111t~,4jivi' $15 ti$:; ~~.* t : l ; t  - .% ~7 

tnonths that Qwest has missed the perf<lnt~tizrc'~: .ilt,t~~tja!%J$ ii~f $$it- r>axi e%t ~ J v B ~ . .  : : * : : a  

perform;~nce increases. Relried~ paFrtletla5 that tiic;tbtr o",j, c;styi;irdxtq z;;'Lr~~ch-$ 'l.. ?.*i 

deficient performance ensurt. ihst  sic price t 2 1 ~  f& C ~ X E  p4ty+ &rg ;tkgili c4g$f.; b$* t : i  ;yr:i~b i+~~ii~ri rhi I,+ 

grows higher. I t  is fair tci s:~! tfrtzt hipfr~~ '  P;I> i'flctrtiir Dilr ~~~i: ;~er-~r i t i .& f%t-.+fbfki. t.4 r & f r , . ~ < ~ ' r 3 : ~  
L. 

perfom~a~zce proside ()\vest i ~ i r f ~  grwicr. ittccnciz'cs;s rt: GL~::TP$:~: ?&,,lT ~ ' ; c : P ~ T ~ G ~ . F s , ~ . ~  

While there i s  agreen~crlc ~h;rt the put; rrtcna ; I ~ I S S ~ Y L ~ P ~ _ L  ~ k + x ~ ~ \ i b  c*.+;-~t,3.~e di .$ e\i$s.v I ? ?  7;" 

of the number of cotlsecutivc moni12s of ift:fir:icrrt; I,?%.:*.% gu**rIl?rin:,,;r, i 94rz 4 ~ ~ : a $ , r ~ ~ ~ ~ , i * i L  kL 

measurement, there has been r7 dispute rat. ti;% avfrr:th,t:r fha %?=;,,h~,k?i%~~r 0 8 1  : ! ,a;  j ~ ! i . ? ~ ( j  .JQT~J~; : :T* ,  

should be stopped at a certain pilint. 4Jwc;tt ;rrlvo;,!rc\ %;r; dl$.j+ S : * B ~  rlti.-~:1: ,:ynsr~;;jir: 2 l - r  li,&l 

be capped after sis consecutive. rrronif~s t 3 f  C ~ C ~ I C I ~ ~ M  ~ E : ~ ' ~ ? v F S ' F . ~ F I ~  c !ctLkk:?;d-:, i t t 7 x  ;,;q+ 

occutrence payment amount after fiftceri cc>r~sci"~rtii'c ~ ~ i c l l r : . ~  t..; d%:.;:l;<r,~:r? '.*f?; c 

pel-foimance would be the same ;IS the ~?: fy l~~t lE  ~ i E t b < ~ f O f i - E  ;t i  4~ s r ' ~ ' i ~ f ~ ~ - , ,  1 l z c  jL. --dkii.: s z r F ~ 2 ~ ~  



qtstr: com111issions in Qwest sraies and commihsion siafi's suppr~rt ~ l t l i ~ ~ i t i t ~ t i  -*- .4, i~ i*xr ;s*~: , i  :=i 

&< r',?*Ikk < pel- oocurrerlce payment an~ounts as the consecutive rncsnikx of dr%fltcienr per;' 

increases. 

Qwest's proposal to cap the level of Tier 1 per OCcik3Tct?cr i , i l t~f  ~ C T  f ~ ~ c ' , t i . ~ r i i " : ~ s ~ ~ ~ ~  

payments after six co~isecutivc months of dcfjeitnt pt"rft+1rrli3ricc i~ t;nLltttJ +t?ad v i  t 'il,t?.hl;._";: 

of the FCC's guidance that a meaningful jserform,mte plarr travc 3,  ""y*,>tt.iatx-& lt,iF:Bit: rh ;r 

provides a me;iningf'ul and significant inceriti\ril Ir, ~clrupi> .ti. irir thr! dkf~i$aLar&i 

-1 1 

per-furnlance standards."-- Qwest's pl-oj~ossl is ~rltl-ct! ;us 'fhrt ir: p r 7 i f t : h ' i  $ l ~ e & h r  t z : t ~  

itself for its own chronically poor perfonum~ce nvur nt I c u ~  ;t +~ax-ti~ri~:t%k g t ~ y c i k 1 4  f l  *$tic- 

six moiiths of escalltting perfo~marice payments Q~vcsr;~':. perfom~,r~irh\* i i z  ~ 6 %  ~lcficii ;"~~" IZ 

is likely that the level of pe~formance puqtlicrats ftase ttizri twrwl \ k ~ i l i ~ k ' r ~ & 6 \ !  +ti;ilir?i; i L 1  

prcivide Qwest wit11 enough incentive to corr~~cr ti-1:tr ~'~:crkr"rital~~~c -5EIr+$.i iFFi "tt- 

peflitrn~zmce payments to e~caliite c~~i~tin~iatrslf .  *ill? ctt t t~~i - l .wsi~ c i;l~;sirt~ht~ i . 7  .%.i;'ha'+;,;r;i 

perf~rm;~,nce sfiould b i n 3  the payment amoalnr-, i o  a li:vci 1 3 ~ ~ ~ 8  $w%t+t~-.~ ;tf~.r':&hx 4 3 . 

slgnificinnt enouzh to correct the deficient pcrfcti.rrria~~c~~. 

AT&T is not the only parry that auppclrrs cn~iti&xri;rar% t ' *%- . t t r i t :ck~ 171 i:;i r ~ ~ ~ t ~ ~ :  

rarnouItrs for more than six consecutive. ~ ~ o n t h s  crf ~ L ~ : ? C ~ C I P Z  j ~ ~ f ~ s t z w ~ ; ~ i t < . - :  

Meniing Commissioner rejected Qwest's :rrgutrtei~t ttc lrrlirl aTte $it:$ :%L, tier-t--n* L* 7 g a b  r r i i : i i : ,  

1e.i:eI amounts at the six rnontt~ afiruktni, %IIC f cris)r,rilt~ i & ' , i ~ ~ t y  f ' r j p t t ~ . ~ r i s ' , i i > ~ ' ~ +  ~ " p t  

that Qwest ittclude contintrotis e ~ ~ l a t i o n  of p;fyittt,ii'iit trrci5 11; %%'id f "t"+t,nif:s fPC'y;f.tttji,+~r- C '  

Assurance Plan. Specificaily. the Cu1or;ido f3earitrg. r;l'i~taas:it-%r;i=(lyT f't+iisidc 

Qwese's argun-ienr to freezc esc;r!ated pcn:tltk~ i ~ 4 ; g E ; ~ ' u  $:?p:,t!  %i;il-=xz I t  
bases its wgurnent or1 the siriq-rlc fact eh;le tlxc e.tc;1X~1;1er;E $;rlr;zxtc;'it i ~ x r r l , i s t  

potentially "d.ival-f" the cost of the ser%*icr. is? t { i ~ t ^ ) u i k * ; ~ ~  ?$:ti ,rl:*kr:2~i"tbi 



;r :f&:'$fg I>: $ftq ,? pt,.LLs:-,k-*- misses the point that tho ~ ; I \ - I I I ~ F I ~  e.irsSrE;t~l~n*= a t* 
betlveen compe~~satirig ihc f LEC's fm- r fwi r  IL~*.~e% ~ : R G z ~ ~ R :  5b.;:; t%* 
pe~ralty is higher than tile ;tmaunf thrit Qt c.f T% ~ ~ i e f t a s  tit  ~ t ~ ~ - s g : ?  iiy -i i. -j 

of doing business. Since thl: value Qtt t s i l  i t f  igpjrgrc \;rayt , < i 3 4 p : L r ? F k ( ' '  - 5 ,  

a pa-ticular rnrtrkct mn) "chtarf" tfrc ~ a * \ t  iriir z - ~ v ~ c ~  4ret ,:r7,-L ,:. r , ~ . ;  

Qwest should be seIiin9, \lm.ir:!inler flrc exc,%i,.x$:?tq t k ~  i.: B1;2t, .i; t- , k* 
significant to 1-i1otii.;ilr;l Q\~cht t i a r t ~ ~ f f r u ~ i .  -Siithp~U@p gpd: 52~~; <;;,a: f: 8. - .$ 

\vor;lcI 1-ntionalfy csnlurtrt. ~ ~ l z e ~ h c r  r r  i., irnp.?w t" ;t&i:lhie ~ . . u h  L~G+%,z-q i?  gl;z~ -i:i :, 
and retarif conlpetition car t o  ,?ddrt;"d't" $53 diae7 5 t ~ 3  ;%irttil$r $%i?;3ki!191t:. ti-i- %-:Ti 

L/ ^ pul-el3 sl~eculative, onc of the untIecq~-iax~rriu:~ 02 &$-- p;:~:t".~at~\~~~~;~- E-,;;: r . :-' 
ensure that this type of strztcg-frr: ;rcgitrtk 1% E$;tzgi"i.&, ~ ~ 7 ~ t i i ~ ~ i ' i ~ c  E . : ~ I , -  3: I:;-\- 

of pn.\fnIentS far ~~l'liint!Crtt.c ~ ~ ~ 1 ; c r z  g~ffc~~~i \ ; i f><~= %$-ti*&$ b&p ztlrt-; ~ 7 : ;  T ' - i i -  
1; strategic activity. 

The Wyoming Coint~risrion a l w  rr;jet.aod .; ~ t ~ + - l ~ t ~ ~ l l ~ ~ i  Si;;ar,f i i s r  3 t u  i .c l .  iI .zF.-  ,- 

pa}mellt esualatiorl anci nr-rfcred ;I g%;tysrr.4;.nc .".tr%rcgupz ;a rrts r . t q i . C ; ~ ~ \ ~ ~ ~ ~ l l .  ttii.,.P:!,t~\L,'l: 

The 'I%'~rtistlcrp Kqsc3r-t ;~t,jt oliafc% ahtir pz? twpak \a~;icf i,))"";i~ 8b%. 

a1lo~i.d to ~.sc~! ;~Ec  ifurjn;? F C . ~ ~ I $ I  zgt~txkt3;b~x;pt:~~~:,;q Bik~%t  : g 

increiise rtte 1318&i\ . i t [ i~1~ [{K Q:s'~Yc~~: tit ;;.&ikn2:c g ~ >  ~"M,'P$,~-$ lr ti- flat?--+; k ,- - j::.ii; 

\vorkshop Kcpill? t11.50 t.ka$,$i"hb f & g b  t@>e T-Y~,,',s$~$$;*~~@ ~ 2 ~ : z $  3 P 6 ~ p  iJi"ij:k *lJkIY8r1. 

and Qivest supptrrth f hi& i$fje!ilff~kt;d $ t i ~ % ~ % a 3 t ~ l i t ~ i  a85 iet, $ w $ ~ i i : ~ t i ~ , ~ 4 ~  4jYfkP 
Einbili ty. f?lil'(x-k\f~t7p Rep4xrt-t c i t s  ~ih* ?i$ff;>%%", p : .r. es;.1>3: &*:~,4,,:-;,- v: 

the role of' rhe QPAf3 fck 4CI J prtu~e a's83 EP~~F";z~~P~~%$;.~cM ;c Et1.g a,, t g:i+: 3 L+4r 2 2 ~  

fiat ti) happen tw $0 COXPCC~ 4ticF~ ~ i l ~ f k ~ i r f l l ~ ! ~ ~ 3 $ i 1  &3!;&'; !!>+id tF 12 1 

Thesefort.. ~ s c  da ntrf twIiti'u'c t % ~ a t  .arb ; tr frrds~$k Bagi.~; rrm +L?% : t ! ,~+: . .4br  i;: 

paymen tx i ..; ivnrrr~rxtcd hit. tientrsrrkpts*~$;"~i ~ a -  Frq: 5%~:- 4Lib..-t:x ~-1 8 i , 

argued, tesli fied rtr~d S ~ I U I ~ ~ ~ P  t f ; ~  d4:&,'e$~1%<s%$a~> v i  r3$,*?a -': t%r r: I!: :. + -2rr; ;t 
nleeting iis pcrfcx~n:tucc ir;~iic&trrf*~ t ~ t .  arutfi&:tt~v tt,jx;$ j l *  i r j  9?1.: 1 , r ~ t : 3 : * 2  

q ; % s  ><2 . 1 2 ,< If this is true, tire {Tkelilrrristl ot p;r?tns&g.: :;d):$,;j 4;3$:$3' :', * !  

and sl~ould bc can\idcrcti 17: $~stg:~1 ;I.< 3 r ~ ~ , t g j ~ ~ ~ ~ ; ~ t f * t . ~ ~  $i*qqE?~t7 -3 : , . f t i . .  r ,~i 

uriclcr its own contrrsl. t$xl;tlieii~rr;+Fi~,. .t. rc t%,$16+ f i e r t  fi:lL:r%b;> PC;% .. - rke. 6 ., q c b  

cogent re;tsons i i - f ~ y  f h c ~  cbi~t%uid hg ;f gt4tkr: cr:~ k%&; g ,,  ti.;^ f -  "5: -4  jc JY ;lF7 j '. 

or that a Iiri~ii of s i ~  n ~ j ~ t b ~  t h t  ~ ~ ~ z t w $ ~ ~ t  ; : 4 k 9 5 1 + q * @ ~ ' + 8  q)?, ~ $ Y C  ? , t \ ~ ,  , *; + 

3 2  - Atlachrncnt I .  pp. 5LJ -hi). 
Attaclin~enr C'. p. 4. 



TIie Rtc~ntantl Public Sel-\.ice Cumn~issiot~ also rc;ichcd 3 pr~e l i~ i l i~ l~~?  Tindittg tlx:rr 

the escalntiorr of payment amounts for corlsecutive montfis of  deficient ~,cl.t.brt~\ttncu 

si~c?ulcl be continuous. The Montana Public Service Co~nniissian's p r c l i l ~ ~ i r l a r ~ -  tiniiirrg 

'The Cornl~iission re,jects Antoriuk's recornmendation for a six-nt~~r~th 
limitation on Tier 1 paynaent escalatiorr for the reasons idenliified h: 
AT&T: ( 1 ) to deter Qwest fro111 providing poor service to CLECs hn. 
csterided periods of tirue; and (2)  to help to ensure Qwcst's 1p;tcrnrrlt for 
noncomplia~zce is highel- than the arnount Qwest is ivifli~ig to ;thsrrt.b rtq 3 

cost of doing business. Participants itre irl~ited to pmposc clha~lge~ t i \  

QPAP Section 6.2.2 (and Table 2 therein) to reflect 111e cscaIl3ii~1l 
incrt.ti~ents for nonconipliant months after the 6"' month." 

The Staff of the Utah Division of Public Utilities recornmer~c;lctf that ths fiii>rlisr1t 

Their specific recomnir,ndation is as follos~~s: 

First, i t  may not be self-evidently clt;lr hiit co~~ti~~il; t t io~l of' p t l r > i '  

performance past six ~nonths means that tkcl+c \stLas a t~\ettwtl.lical 
calculation by Qwest that the corltinuing costs of cc-st~~p!i;tnrt:~h wxc,.tlcilcd rhc 
conrinuing costs of violation. Hawetxr, i t  is abund3i3tly cleikt. Ih:.rr a 
siynificant problem of either econornic incentive or tcctr1iic:l1 t l i f t ia '~ . t t t~  

i nu st exist. Sincc a!l of the measures involvod in tlxe prrxpc~xetf Ql%lf"tru 
dttr-ivati~e to the ongoing ROC-OSS resting effort, it is c l c : ~  t h ; ~  Qtt~csi  

should be able to nleet all of them. Because the IiOC-CIS5 icrtiatg i.; 
"military style." Qwest will have already demonserared its r~h'tlity ~ t ~ t ~ t .  

each one of the nicasures prior to any nppficstiolt for intarLA-t?'.-1 ce,.fccf. 
Furt11c1-, these is  certainly a comr1ion hclief ant] cxpccta~itrrr tlsat Q k t c ~ ~ t  u,rrk 
meet all of these measures: otberkvise. i t  is tliffirult to set+ why t ) i ~ ~ s t  
would have agreed to them. Qstrest, in effect, is asguit-rg rfr:rr t f ~ u  in,lbiiisy ril 

rneet a perfbrrnance standard problem after six iirofit fir- tr;rnsl:~tet. j r r r t ~  t tlc 
beIief that the sti1ndar.d is riot practic;atly nic.erablc, I3on.cz.cr, rli.t:e.t! 

ilbotle, tlie assunled successfuI completion of thc ROC-OSS teat t'r;r'*tn... ,ril  
validity for this line of ar, ~unient. 

A:e dcclinc to recoml-i~enil a six-rnonth cur-off 011 ~sc;ti;~tictr~. '&"f: ~ t c ~ f t '  t i t ~ i r  
QU'CSI is always free to petition the Clot11ri1issic~11 for i-elit"f;rnrf r i i  ul~;:sugi~ 
some standxd in the QYAP if future evidence aubutrtntifttes ?iwt itritia! 



rniscalciilation\ caused inappropl-iate srandards t i )  he dtl~,ipntt~l in the Fir%: 
instance.'" 

Fi~~ally.  the Ad~ocacy Sttiff of the Ne~s Mexico Public Re~trl;ttic?il <*ot~~rrii~.iGn:i 

Tihe amoarnab pisvablle to CLECs under the pian for 'Firtr I 
pea-formanace measuren~ents shoudd escalate f ~ r  consecatip ~11t~b%t21 
misses bevoand six montBns. The purpose of these pa.i.men t~ t \ ~ t \ - f ~ 3 1 i t :  

I I to ialcer-it better performance by Qwest; ancl 3) to offset cconc~~ni; lirittr~ 
to CLECs that receive poor ~i~liolesale pel-fo~mance from Qtvesf artif 
cannot. therefore provide good service to the CLEC's ot.vn ~.ncf.~use 
customers. Neither of these pulIJoses becomes iess imy>csrt;~nt after 
consecutive ~nonths of missed targets. Therefore, theso jr:tyilutntsttc-~ 
CLECs should be allowed to escalate inclefinitelv. Yet Qtiic'st's pr-iyxsicci 
QPAP calls for a cap on the rnontJil> amount aftcr six r ~ ~ c i r l f t l x  of 
corlsecutive pel-f'olntance that does not C O J I I I > I ~  ~ i t h  ttlv t?et~t:I~t~~ilfEi or 
p x i  t y :i tandard. 

MTbeaa reviebved against the FCC's guidance outlining fhe - 
characteristics sf a sufficient plan, Oa~est's suwe.stcd cad$& i h c \  - 
Qwest's suggested cap create "potel~tinl liability that p tv t ' i c i t ' ~  3 

n~eaningful and significant incentive to cur~-tpl>* with pcrft-srn~afnct. 
standards"? No. Is Qwest's sugsssted cap "drsignecf ro clctccr ;~irJ 
sanction poor perfo~n~ance when it  occurs?" No, tqths c:an&&tClg 
suggested rap functioaas to pernxut poor perbrmancc n'i_fif?_l& 
palrments to (@LIE@$ if the pcPor petformanrc O E C U ~  as ?lap fp-f a 
six-eaaoaath period of poor pe~dbrrnance. Jirsa .it.hcn thc con:i~.ciucttct*~ 
sho~sIld Qeccslrne most severe, Owest sug~es& thcv sttoufd ire 8- -- 
Qwest's sugzested cap is had policy. It creates t1.1e ~aossihilirj tlx,ii fhc 
price paid by Q~vest for failing to provide co~nj>!j.ing .;e,,r\-icc ~11.i\t 11t)e ri\ta 

sufticierttly to provide a meaningFul incentive for Qttfcst to intpfi)ic ri~at 
service. Staff recognizes that not all costs borne by Q t v c ~ t  :IIC :.e.it~fieir 
monctary penalties and Staff does not sugest  that the paytrlcnic, IIE 
thert~sePves, should equal the incremental sc~t l i~uc Q*z.e~f t~rigl~t gi l i t l  Ict-trzrz 
failing to comply. However. tlie magnitudes of the incret~~ctrt~ +L i reve~ttie 

3 % -  and the implicit incremental cost are not known. Leamillg tt+hu-t rlrt 

tvith a I-easonable degree af accuracy is nut impost;ihlc, bir: i i  i s  f;:r S i \ ~ i ~ t  

easy. It ic  illso not necessary, pro\~ided the esplicir cmr of ~xt>rnt.ni:+ fix 
failure to provide coniplianr performance is net capped. 

If there is no cap on the payments. they xt.ill  continue tir cscal;ltr i"(3r. 

continuing poor performance. When the cambirtcd pain t o  Qu.t.%t of 



explicit and in~plicit costs exceeds thc incremental rcventls frorn faiiirtg Icr 

co~nply, Qwest will have every incentive ro coniply. With ;t cay:, in  ~ I L I C C .  
the combined explicit and implicit costs n1;1y never reacI1 this If~vel, ;it, 

the least will be slow to reach it. Thus. a QPAP ~vithuuf c a p  c m  !Eie 
increase i n  the size of rnonthly pugmenls for contiriuirus norici.ri~~pIic~ti~ 
pe~fonnance reflects the economically sound pnsilicr71 tlmt ;I ~'01fithii13tickt1 
of explicit and inlplicit costs.'- (ernp11asi.s added 

Of the Commission and Cornn~ission Staffs that I l a ~ e  L " o ~ I s ~ ~ ~ ' x ' L " c ~  afir: isult:  t r f '  

\viletherq the payn-ient amounts should escalate continuouslt (11-tlsziriate utriil s i t  

ccrnsectrtive ~norltlis of deficient perfo~mance. there is :I e t e s  consenbtea ilrLt ctopiets. Thtt) 

cortSertsus is that payment amounts should escalate conrinuctu,~I>-, 'So j.~f"%iJ~! L1~ltilfbt u 21k 

ia-ie;aningful and significant incentive to comply with the dtxsigrufctl r l t i r t ; ~ r t ~ ? ~ i i t < ~  

stnndarcfs, ATKcT proposes that Table 3 of Section 6.22 of tttc Qsr-usr i~zri~!seriticd 

Per-fom-innce Assurance Plan be modified as folloi~s: 

6.2.2 For those performance measurements listeci ori Xttai:tri'tne!tu 2 .it 
"Pesfonnance h~easitrements Subject tit Pel- Mcnsui-enlctrz G'nj%,'* p;s:l'tk?crrr 
to a CLEC in a single n ~ o n t l ~  shall i ~ o t  exceed the slrrount Iisicdl in *l';thi.e 2 
bciow for the "Per Measurement" categor-y. For ti~crrti perfri~-tl-r;~t~~t. 
rneasurements iisted 011 Attad~ruient 2 as "PerTnrnimte ~ l c 3 s t f ~ c 1 ~ ~ ~ ~ 1 1 - i  
Subject to Per h4easurernent Fayments." pnyrlrcilz to rr CLEC rtJiFB bs 'tile 
amount set fosth in Table 2 beloi~? ~ander the seetion Ilzhtfled "prir' 

t- 

111 1/1(: M ~ l i t c ~  ~f Li hy 1.1713S7* C'oi7zr?icl7li~r11ir,l~, 111~. ' S  S ' P C ' ~ ~ Q N  271 Applit+,irir.rt imif . i l r~fLis ;  & * &  R;;t ?TitZi:i t 

Prorac,rc'rrr-cs to Mmt(~!:c tllr Scc'liorl -771 Process, Before Nrw kfcsiccr Rihlir Rcgril,:lttrtr Ctrrnrn~.t.-+rtm, 
Utility Case No. 3269. Staff's PI-oposed Findings and Conclustutix nnrf Intcrrm O r h r *  cln R'~'p<vti t.*il iPt>;'+~'-\ 

P~.rfr)r-i~i:!r,~ i. Ahsurancc Plan. AUachmcnt J. pp. 8 - 10. 



Note I - The per occurrence amount after six consecurit-tl.. I I I C ~ , ~ ~ I ! ~ C _ ~ ~  

misses = [(Number of Months of Coi~secutive Misses -- 6) ?,.$i@(jj.c, .- 55CX1jt -- 
Note 2 -The per occurrence alnount after six conb"ecutiv,e rrtt~nrlitsnT 
rnisses = [(Number of Months of Consecutive Misses - @23jpfi15$j4Qj 
Note 1 - The per occui-rence ttnlount after six consecuti~*e, ntot.lnl!hsnJ 
nlisses = [(Number of Months of Consecutive Misse-5 ---)l;3JiI)01 +$XOJ - 

--- ----A ------" ---- --- - - + A a. - * . 

Per- i Month Month 2 1 Month I Mollth 4 ' Month -5 ' Mnntl\ f, --.. Mtlgjh 
' 

i - 
13  i iiitti.ice+eh , ,pj 
I 1 h 1 F;j l-cc!~ 

i i 
I , ;E; t-+w+tel t [ t ~ j i ~ ~ ~ j  

t 1 

i i &g 

r.."----,., :-- ,,,... --, - I,, -_. ,,,._ -. - -  ,_ -- a - - -  --- I rrrrrrlrir , 
1 -- - -1  Measurement i 

--- 
Rledium 

Low 

Note 4 - The per measurement cap amasin! .;lf 
111isses = [(Number of Months of Conectttive kl ig~~~&~::$:2~JY~~e~+ 
$ 1  50,000~ 
Note 5 - The per measurement cap amount af~er  six ccf$~l i$g~~&",g~~!~t_i~J~~~ 1x1 

misses = [(Number of Mar~tIls of Cansecutivc h / I i ~ s e > ~ ~ ~ ~ ~ - ~ . f ~ ; f j ( H ~ ~  .t 
$60,000l 
Note 6 -- The per measurement caa amount $~$&~~$~~jq~~~&~[,4:g~t~~t1~:~ ~j t '  

misses = [(Number of Months of' Cc~nseculive Missus ----~;~$,&f$'j'~+; 
$30,0001 

B. $9 7.0 and 9.8 Tier 2 Pa!-l~~l'~eatts for Pedormnce i"ar5e;cnsurcnlenfs 
Should Not Be Conditioned Gpon T h e  C0~5sw~lilZi~"e % % O E & ~ S  taP 

Deficient Qwest Peffifommat~! CIssue No. 2@7f 

En Section 7.0 of its proposed PAP, Qtvest proposct that Tier 2 payrncrr$i. fo;~s. R I ~ l 4 t  

of the performance nlensurements would apply OJII!. af1t.r three i:r.rr:c,c~~~ive t'itt'irrth~ c ~ t  



stated, "(ailso. in accordance with another CLEC request. Q~vr.rsk itgreekf t i *  tsir~f7irs;tir ~hc* 

three consocutij-e month miss requirement for tht: region-wide r"nrza~iurc11lct11.5~ *F;tf4j%' 3 $:r 

the QPAP reflects these requests."'" ATBT belie\*es that Mi-. Re>nillili i i M r  ri$i.nii! 

referenced the wrong QPA? table and meant to reference -Table 5 of the f4't3AF, Via c--H 4 %  

stiii proposing Tier 2 payments only start nftei- three curr~ccuti-i-e. r t \ c u i ~ t t t \  t'-f xrXY"~;.e:. t t r :  

aztust af the Tier 2 performance Ineasurements. 

Qurest's proposal that Tier 2 payments only start :~fict' ttxrtlc cnn%eruti.i c n\~rnxlt.~ 

e. e of perf'orrnance misses is unfair and bad from a pnIic_t. perspt.i.t.it-cs Ster 2 p;rynli-r.nt\ 

~110uld appIy in any individual month in which Qisrs~ providc.ih dcficierlr pc.rtkn!~:xncc rg . t  

the GEEC comrn~~ility in total. 

Simply put, Qwest's proposal would. as :i nlaller. of pd jcy  ;:tliii p f n c t i ~ ~ ,  j?CtFii!T 

@vest to provide discriminatory sen-ice to rhe aggregate CLECS" ~ ' ~ ~ f l l f l l l i l i t )  ik? E'fvkj r l ~ i t  

every three months. It would be unfair to conlpetitiorl nr~cI bad 1-cplari;smt pti t iq fo r  xt;rte 

cornmissions to endorse a plan that lets Qwest provide c i i ~ c ~ - i ~ r r i t n t ~ r >  :;t:,'~'iicti to f:'i,li;,f'% 

in TM~O out of every thl-ee months. 

Perfom~ance plan guidance offered by the FCC' stakt.cf that i: pl;lia c;fznuid j i i ~ f t t t l t ~ .  

"a reasonable s t~vcture that is designed to detect and sanction porrr 1>erff?rxriiinc ~,-f tet t  i t  

 curs.""'^ Qwesr proposes that it should be penfii~rd to pmk ide poor incrfnrr!l;incc t k ,  

CLECs in a month, have that poor perfo~mance undeni;tbl~- cietccre~t ~ t r r r i  gj~c*rr nz?t ~ C C L ~ L ~ *  

:'t ATAT rcccignizrs that the payments for the mrnsurernentc idcntificd an Section '?.-I , ~ r ~ t j  'I':rt\i:: J 
CJwcsr'a pr-opclsccl QPAP would bc due in ihc firbt nicrntlr th i~ t  the pcrforrnaocr is  JetTcitctrt. 'fkr ftrlh,tiifi;: 

dhcussinn is co~lcerned with the Ticr ? Perfomlance hfeasurcmcnrs idcnrificti irr tlit;t,*hnicwrt f t r f  (>:~::...t'i 

QPlrP, 
." ' SL?C SD QPAP Frlinr at p. 70. 
" $ r ~  FCC i V ~ \ l .  lr<,~i; OI-C~FI. at W 433. 



an;). sanctions unless that peifomiance is poor i n  three consecutii e months. Q~tc~r ' . ,  

pwpos~l does not coniport with the FCC's guidance. To comport ~vith tile FCC'.; 

guidance. the PAP should sanction poor per-fo~~i~ance for the rnnnrh ii.Prt.n it ~.rl=czrr-r.ecl, ;i 

p1;tn th-;ri permits Q w s t  to maintain unsatisfactor>. wholesale performnncc to f LECs in  

n2gregite in t\vo out nf every three months does not represent tr significarr~ incenrivr, 

Q\i-est's proposal is merely an attenipt to escape sanctions for poor performtrncc to 

CLECs in aggregate. 

AT&T is not alone i n  its view that conditioning Ties 2 pa! nienrs on three 

tonsecutixf~ lnonths af misses in inappropriate. The iVyaxning Conrrnissiort rcc.jer.tcd that 

approach and ordered that payments are due in any 11lo11ti1 in \\-hich Qvrcst's perl;,i~~~:rt~otr 

irtisssd a Tier 2 rr~easurement. Specifically, the \tryorliing Cornri~issian ktui~d: 

The Workshop Report 011 the QPAP pr-oposes thnr xonw Tiel- 2 1,:tymcnts. 
those which go to the states rather than individual compar~icl;, begirt aficr :I 
three-month period of non-compliant perfor1n:ince. T l ~ c  !%ll'arkshcyt Rcpolr 
analysis also bases Ties 3, payment liability in p~1l-t un whethur c>r taot file 
prohibited behavior. has a Tier 1 counterpar-t. Here, the nlusd imlh~orffani 
decisional criterion is that the QPAP should "dctecl and s;lnction poor 

performance vioIates the QPAP, the penalty should ;ittach :it once 
rather tban after a period of time has elapsed. Wr 60 nt3-t. I~elieve ahnil 
a h6mraaeanmiifil~a199 penalty is created when prohibited hshaviod& % 

allowed to caswtimue over a period of time before it is penatiirt" 
(emphasis zdded) 

The Antor~uk Report also recognized that Qwest's pr-opasal of' making l'icr 2 

payrzrcnts only aftel- three consecutive 111onths of misses ivas urraicccpt:lhle, Aiito~ittl*, 

One compliant month oat of every three sBloul-69 not be coaasidrred 
adequate for measures that have no Tier f r~aynrenl. In  any 12-nloiltil 
rolling period in  which there have been two 11o:i-cornpiiant i~lsnths ou t  c 3 f  

$ 1  bj'yoning Order, pp. 3 - 4. 



any consecuti\.e three months, payments for those Tier 2 payrti~erus 
\virl1out a Tier 1 payment obligation should be triggered by a single 
ildditio~ial month of non-con~pli ance. Escalation should then take pliice ax 
provided in the QPAP, \vhile assuring that payments do not drop brick to 
zero until there is reached a point where there has been no occr!~siorl i n  the 
preceding 12 months during whic1-1 non-compliant Tier 2 pci-fua.1~tance 11::s 
occun-ed in two of three consecuti\e months. 

Tl~ere remains the question of wherher the performance inducemet~t for 
Tier- 2 payments that have Tier 1 counterparts is sufficient. gi\+ttn the three- 
ro~rsecutive-montli requireine~it for Tier 2. Qwest's principal clefense of 
the QPAP provision at issue tvas two-fold: (a)  the need for tinlr: rc, idcrrtify 
tind resolve long-ten11 proble~ns, and [b)  corisistelicy \\*it11 othelL p13115 that 
the FCC has re\liewed. The time-lag issue \vould be sesol~ed 1-ry the 
adoption of the recommencled approacli for triggering Tier 2 pi~yn~cnrs for 
measures without a Tier 1 payment counterpart. However, it dines ;ippi;'ar 
thnt the Texas plan adopts the same three-consecutive-t1tt311rh trigger for 
'Tier 2 payments. Nevertheless, given the emphasis ~ lacedl i t  Tier 3 
pavnnetlats as an iltllducemearnt, it remains difficult to place natrclx fz~itiw i r l  
their conltribtla~sw to a performance incentive plan when tfrlcy can hc 
"..-a.. 

avsided (even under measures where there are Tier I calrrrlients] IPJ 
concerted efforts 40 bring performance to ngnimum :rcce~k~tPJei ievds - 
cbnigyr Four melraths each yeas.. Such a program appears nloNt Z&"dieit. tab 
Bead to fie-ent uwdesperfcrrrnance than it does to trpens-.surajm 
routine cornplianc~ In the case of Tier 3 pawlaents that hsvc Tier l 
counterparts. therefore. the QPAP should trigger- E c r  2 paymeats it1 thc 
second consecutive n101it1-r of non-perfo~mance. provided that rhe stinlc 
two-out-of-three ~non  th condition (recornmendecl in~meciia tcly irbr-tvc for 
Tier 2 rneiLciul-es that have no Tier 1 cou~aterpnrt) is n~ct." ttmpfkawis 
added ) 

The Montana Coinmiission concurred in Antonuk's recummcncXati~~~x csn i\'t'hi:it Tivr 

7 payments are triggered." The Colorado PAP endorsed hy the Cu1or:~do Hr:iring 

C:ornr~~issionsr hegins Tier 3. payrnertts when there itre "ttvn or nlort). conxcsi~tit'i: rtlr~nths" 

of misses.'" The Utah Staff also objected to a three consccutire monrhs of rni.;sex ~ngpci. 

for Tier 2 payments. The Utah Staff found: 

.2 .ktr:ichmeni h a1 p. -13. 
- 1  :%ekachwcar i )  at p. 74. 
-1 tolor,do PAP, Scciion 10.3. 



.A point that is niissed by the parties is ttsltt tilt. Smrc aafm astts:rcs~ i ir  
having Qwest pesform adequl~tely. The Sl;itc (sf  Utah iBr Itfgixkiftrit" 
policy: The prontotion of cornpetition in the telt.zon-inrztrrxri~tzi~a~~ ~ i t : f ~ L t ~  

place. To have a blanket policv that the Tier 2 wav~sxe;tn&s difli,trm 
until mamy months of poor pesforrnancc haw 0ccxt?~c?d p ~ * ( ; / d ; S d r % ~  
incentives to Qwesd. For measures that d o  not h i t ~ ~  13 'firtr 1! 
coanterpart, one corn~liant rimnth out of eldew @tree i ~ ~ ~ s o l ~ ~ i c i ~ ~  2-a 
considered adequate for those measures. 'Fherehrc, for t h l g  
measanr(es begbegirl just as &e Tkr 1 ~ K ~ F I ~ S  &IR= 
,4ny escalation st~ould then take place 3s pmt-idcd in tfi' p~t%~2dlser'f QF*&13k 
ivhile assuring that paymenw do not dscrp back to rr'rtt ~ f ' l i l Z 1  tb$l*r: k-- 
reached n point where there f ~ m s  bee11 110 tsce:lsiwn in tftc ptccic"t;!E~~$ ! 2 
months dud ng ivhich nun-crtmpliant Tier 3 ~:erfkmn;lttce X ' i ~ f i  @ll' i t l f '~t~d,  

There remains the cjuesticsn of wltctfirr rile ge:f;~r~~~rr,acc i&~Strcf;l!rr~c~ii t i p r  
Tier 2 pa)-mentr; that ~ J V E  Tier 1 cslunTt.rpsrt% is sufficicttr, ~ i l  en Eltc ~trr.,-c 
consecutive-month rryuireruant for Tier 13. Qi~.e\lrt'\ ~~-iTSnt'igsaP iilcfi.r~ss~* eaf 
the QPAP provision ac issue tvas twn-fbk!: r ;-r i tfre E ~ C C I J  -ti>:- tiitrlC $65 I4crkt,if> 
and resolve long-1ex-111 prr?'ulierns. aact f h i  ~*rrt'txihte"l'fc> ~sirfi p & ~ e t  pl;ti)i* t#l*ri 
the FCC has reviiented, The time-la3 issue tttowtrl be rc%uLt.ed 112 tlzc 
adoption of the rt.~ommcndtd appt-tsach f~i,t- t ~ ~ $ ~ r r n $  ?'t.r'i'. 2 piipnlcib~? Z*i% 

measures \\7i'tbo~if :t Tier 1 Iwynrer?t i-"i4irrltcp;ttf, E-f~~wct xr diiw.: t t g y ~ ~ ~  

that the Texas plan adopts she game lh~~~-c~>ilrlr;s-it~~ktlr"-~~t~~~th tk~ggci- ?:IS. 

Tier 2 pa!-ments. Xes-ertheless. given the cn1pl,:a.~3s~>~cctf raLw2 
gavwsents as an inducement, it rrmiains difl'icutt ;4u~j;i(*:' tir!-i.tlj j:i 

avoided ( e v e ~  under rneaqures %here tPnero an1 'T'iwwftt- 
csneeided efforts to bring performunc~ t c ~  mi~itntatt~ : ~ c r i ~ ~ ~ ~ ~ ~ ~ ~  
anal\- four months each vear. Such a prugriim a g ) r r c i t r ~ > ~ ~ ~ ~ g  

- - -  
routine] compliance. In the case of Tier 2 p~rvmrrrts l l ~ u t , l l ~ . ~ ~  
cou~akf-@arts. aitaeref'ore. the OPAP shmnarI t d - ~ ~  

. . 
the second consecutive rnonth of nnn-pcrFormunr.c. t C : I I ~ ! I ; ~ , P  ,3,iiit:d : 

Finally. the Advocac>- Staff crS the Few h~Fcprirn Ptrhtii,: Regrsltrtai~t\ t ' i~ f t l r i : is* . re~t j  

rejected Qwest's proposal of three cori\t.ct~tit-t. rnrlr~tkx af mhs Ercirjfe: 7';ci- ~ ~ , t ~ + , j l ~ i t ! ~ ~  

are due. The New Mesico Advocacy Si;ifl fijurscl: 

However. Qu*csr"s proposed QPAY itl;lplrn.ti-1ri:if.t~1j tI;krtt!- ~ t r ~ k c  7 t.ci :2 
payments by providing that Tier 7 p3ynlcf1fr, fc'rr 1ht* prfiLmr;te~cr,: !a'c;t'%t~~i* . 
ca-fego~ized as Tier 2 measure% crsmmmcc irrsly ;xftcr three t : + ! l f t t ' L ? ~ t ~ i : ~  

;i 

Utah Staff Report. p. -4 I .  



rnonths of dcfirisnt perfornrancc by Qt~csi. ,.lrg;?in, $%\ s--z't p 1 1 3 p .  ~ = ~ t i  
A * - " L  

limiration sI~ould be reviessd :tgaii~st tk;: ELL s ~ ~ t i ~ ~ ~ ~ i t t ~ ;  r ~ ~ ' i $ 4 l r t ~ t $  the 
characreristics of a sufficit311f plzur. 
create "pa~eaatial liability that pmvides rs: r a ~ e a n ~ ~ ~ $  
ilracentive $0 complv pvif h per;fo!rmaacle s t ~ ~ Q e r d ~ 1 ~  W*ll -> 
=ested limitation "designed to &keg an&-; 
pesormamce when it occxax-s'l" Na, fa, f k w ~ m  

months with no Tier 2 pa3-rnents to ale s t s a t i ; % , m m ~ g i  
p;avments, QH;est's prop=& Tier 2 M m i f ~ $ ~ q l ,  

Tier 2 payments has8 Itso p~xrflbc,~e~.  bat 8f-c t-x3@:,ict~~fi! % 1f%5 CiP;ikf 'di ir 

theory. One is to reflect the I065 f o  ;?r,'oe~~~itk~ers Y& ~t~t . t~ ;~<cd i i ? i x ' i ; ~  +im.$ 
higher prices caused bt ~ f t c  redtrcfinn in i'rr1t1~?ef~&t~;tl17r'~li ;? ~ r t i ~ ~ L d t  

where Qwest f l n ~  hilei1 ta ct,lmpl>- ~4 tfh ~ ~ ~ S ~ ~ B X I E C C  \f~t~:tS~lrr$ti .i_S"s:th~r 7 4  

to prevent Tiel- I payljlents to CLECt:i; frr"%~n ~~cik'oatri3r3 w g?t9&I- 'tii'< Fc 
constitute a moral haz;mf; rkx is, preteriting ?'ta,t-bonc*i\t.t kt? i31iECi-+ t h a ~ t x  

exceeding the amount necexxikt-> ea i ~ ~ t ? ~ ~ Q s ; t E ~  thmr k i ' ~  !O+C.IE% CIIK f o  

raor~co~~~pliant service gshite enstwiiig rhat the fc;"t.;%l p k b ?  liirat* ~h:,iri+: b? 
Qwest p-ovide saftjeient i~i 'e~~tit 'c  fg31. t.Ji~ie*i $0 i ~ v t g  ieh.  p~di~~nii,+ni)r.- I ~ J I T ~  

ccttnpliai~ce with the agreed-trpoti k~~rre11xtrst.k -kn$ p:jrr$> :Iti~a4,~$4c '*iWtig 
the amount necessary to cc>aqpef~~i-nIc~ Cet,"fZgl-* ra~rl ~ltt: ,ttPrrsraat  it y~451Et r q  

customer represents io @.test tiiffere~~t i~1 l-'01E*l$?~:ftF %l:a8%?2 bn$h~@b":klL~~ 

theory. Profits per custorsrer zBE. firttws ~ r ; i ! F  k2c s ~ & ~ ~ b f ~ ~  r,k$ ~,:r.rwipe?zxp.*~ q- 

markets such as rhc lac::t .~crvlcd rsl;rrkLck 1% .".S fi. hcii\~aw ;P, < ai3;,lj:.$, 
successf~~lly enter conipnred tt itfz t?%t: ptt7S'it~ JI~T$ r 1t5t*lrjl i~. ,*~ 3 ~ : ~ ' i v x b % ~ * i . ? E ' i ~ ; i :  

such as QwesAi earns. Tllus. Tier 2 pa?nnQrrt% t:;ttr ii.c ..c.:n .r+ Pwf;;,:l,'.rc  sit,^ 

difference. 

Qwest's prcrprtsed iimit;rti~,>il on T I ~ F  2 r;t?.;Mr:BtFs ebe+3tbk$ ~wrfb~ff \.$%w34 @I-" 

provide disc~.in~inrttory wfr-ice Fa ~ h c  3g$rP$:~tc c?i.*l:4:: ~ ; ~ ~ Y X D ~ . I F ~ U S I ~ ~ ~  :a hbt .% 

out of every thsee ~ I I ~ ~ I E ~ S  atrrb rtsva Zw fi;eFEe girt: p.ty~~rridt:*,,  %!:&ti c v  41e+-~, 

Qwese'r; proposcb Tier 2 fi~xririrtittn I% tr.*p:~:v~aii> s ~ . p k i f i ~ . k ~ t  ~ P F  u , i . 3 t ~  ti6 r' 
N e w  Mexico where there "ln\\. \ :iir,tms*<* 881r i,,;iBrpck~t~\ q* ;..I~:~O:ZIV 
Qwest's QPAP \~ i rness r tpec~ i  tt-f:rt %far_" ;rtjYckiins +rC f"f$-tu ;r ia"~b F C ~  Btr ?-i~t;p:? 

Mexico is less than the ;ivcr:f,oc . " c ~ @ t  F:! L Z P Z ~ E ,  ~ Y S L  Z$W @mi: *=~sti~~*.~ 1 t . 7 . ~  r*f*r;i.: 

J _  

in the QPAP hearings. n,<~ifrtur~y of $";irk Jt~t l# i ! i i ,  S! iddflf: 5,,--tinJ F P .  :I, 

112. Qnresc's ~~~~f~m~nilwe io c;i& $4 1lj~e*ii3 i i l i f t ; ' i 4 i ~ ~ %  t -f-g'k'r +nit.&! f ~ b : i  

pass, generating no Tier 1 p;iyrlcrrt!b 2 0 ,  the irtiiiv irii i~e5 t-'i 2 . g  . . l ai Fir 'tl iir 

wl~crt the aggegalc CLEC data IS c~n~rd~re- i ' i .  $ i % ~ r e  +,ir;~i:Z Br,. a ~ i r  321 

fai:ur-e. Where sanspItr sizes ter~rZ t o  hi' cnonlk ;t< i r k  Setsf 'i.l*'l\f-,i: t:':cr:. r 

an Increased possjhiiiity ri~nr t J \%~t t  i ~ l ~ l i l  ~ ; F X > *  =:.4tw k:;'i~k ~ t : ,  r i  ic:-:i t*.; 1 



performrince measurement for indi\.idual C'LECh in a gi.rrcn n.~o;ltfr but I:ri5 
the statistical test for the aggregate C1,EC comlnunity, Qr\-cst rtntlsrvtrkncic 
that this pro\.ision of its proposed QPAP will dis:tilvrt~ita~t. rh~c n"t i l i t~  o f  
the QPAP to pi-ovide incentives smaller markets jikc Nctx- >ltll.tllzo, IJnrtr 
QPAP witness Inouye stated that elle 'Tier 2 limit: 

[Wlas to proside a cutoff upon which i f  the n-iasket i s  so snt:dtit, h e  11)P,!xt" 
n-as not goins to address it  because of so little activity thgt'.; in the tn;trkc:; 
So. if you will, it's a threshold on size. 

Testimony of Carl Inouye. S/14/G1 Tr. pp. 207-108. "I'cia 2 p;tynrcrrt-- 
should be available to sanction overrtII poor psrfommtntlcik in an:, gircn 
niontll because the effect of small sample sizes coul~f ysctcnt l'icrL i 
consequences from being assessed despite poor pe1fc~rrn;1nut- by (I)nc%t- 
Snmller markets are especi;illy vulnerable ;~nd :rhc)i~ftf flirt 172 cXisft:g;tt.~t.l'r,~~~,i 
as pl-oposed by Qwest for the sake of limiting i t s  fii~nnci;~f linlihilitly 1-int:~'r 
the QFAP. 

Qivest's proposal functions primarily to lirnit or' prev.'crrt .s;tixclliontc i?rr pc,%e'i$' 
pet-f*onnrti:ce to CEECs in aggregate. This is  a "reterse iacrr'ttisc'' :mi ir,r. 
no proper role in the plan. No goodjustification ]ins h t rn  offi-rcc! hir 
Qwest's proposed limitation. Review of the recrssd oirr:di ctm:~inl~ 
creates the impression t11at this limitatiot~. like otf~er~, I ' t*it~ bt:t~~l il.icitts!i=ti In 
Qtesr's QPAP for the sole puspose OF redueins $~-~%i's t?'~'c:~~lff li,rblitt! 
under the QPAP. At the August 14, 3001 lrcarirrp, Qsvclt Qt3'AP avira.,t.rb - 

Carl Inou ye save I i  ve sebuttal in response to p r t ~ p n ~ t c  b) V M t o t a i  t-k,v$Si;'l 
that Tier 2 should be paid in any month wflcrtl tu:rrrtsr~ted ht. i$biik-iif";fhiiti%~\ 

pet-fonnance. His I-esponse to this pr.caposr11 w;I.\; nztzrel? ~ t . )  i.ittl~trl rkr;tc: 

"[Tlhe elimination of [the 3-month] trisger t~~fu1t.l just \ i f t lp i j i  : I P C ~ ' C , ~ ~ ~ C  

these payment levels, Tier 2 payment levels. wen hig11c.r Ftsyirrrcj ss, hid aka* 
already sl-rown on those sheets." Sll i l . /(b? Tr, p. 10s- JJ.~ s 5 1 r , r & k a  

o~nlv: tab limit Qwe3stqs overall lliabifitr: without a~ginrrl Ir* fit3&s%a$ 

pe~~-Rorrnnihng~f ee, Testimor~y of Carl Inouye, 811 4/01 3%. ppr 2-3,2 nrlst pL 
340. See also. S l l 6 l O  1 Tr. pp. 164- 165. Pre s~racticpl 
iiimlwitine liabilitv is antithetical to the proper j>ilrpoclr. of u e 1 1 ; 1 r i c t .  -"..... 
assurance plan as expressed by the FCC; b8t;at,i$-f 
creatin~ "otential Biabilitv that provjdcs rs ssna'anirr&fx~l arrrj-2 

Poor- performance to CLECs i n  the aggregate iix daniiigin~ trr tile 
developnlent of a vigorous cornpetltivc Iocnl ntarkcr in c a w  cttite, f..t$ c3t 

should be sanctioned for this behavior in any ~ r ~ n r t t h  t r h e ~ ~  i t  c,ccof,i, 
irrespective of whether s1i1aII sample sizes crcote u pah3 10' g>v,e're *tviffi 

respect to Tier 1 payments. Tier 2 pavments si~auf d ,J*e,gikid itox 2 
ln~uliathllv basis. For the same seasons that Tier I piymtrllti <t\t+:rEtE ~~ i r -e  

ccbnseoutive months of noncompliant sertlice. so tatr shr"rkriil 'Tier 2 ~tx;t*c'ritlit 



p~rft2r..nnance measurernrnt for indi\.idui~l CLECs iri  a given month but fail 
td~c rratistic:ai test fu~.  the aggregate CLEC community. Qwest u~iderstands 
~rl~:'ti provision of its proposect QPAP will disadvantase tlie ability of 
the QPAP to pro-uvicle incentives smaller markets like Newt Mexico. Qtvest 
QP.W neitner;h Inouye stated that the 'l'ier- 2 limit: 

[.ti-jx to provide a cutoff upon which if the market is so small, the QPAP 
tsns not going to address it because of so little activity that's in tlie niarket. 
Scr, i?' you iibill, it's a tliresholcl on size. 

'I"cs;limuny of Carl Inou ye, 51 1410 1 Tr. pp. 307-208. 'Tier 2 payments 
si~auld be available to sanction o\~erall poor perfomlance in arry given 
tnt)r~~f~ I~ecausr;: the effect of small sample sizes codd prevent Tier I 
crrnscc1uenct.s from being assessed despite poor perfon~~ance by Qwest. 
Snlallcr ntar-kets arc especially vulnerable and should not he cIis!.tt~;~rdtrd 
ii? ~rrtsl!owcl Qwest for the sake of limiting its finruncia1 lirrbility under. 
tlw (JP,:lP. 

4;2urst's prc~posal functions primalily lo liniit: or prevent saitctions for puctr 
pzt3ktr-rtlartce to CLECs in  aggregate. This is a "severse incuntive" and 1131 
tlo prcrper role in the plan. No good justification 11as bee11 offered for 
Q ~ e s t ' h  psopnsed limitation, Review of the record over;rll ecrtr~inl~. 
cx't.;lres t h t  ianpression that this limitation, like others. has  bee,^^ incluiierl in 
Qwest's QPAP for the sole pul-pose of reducing Qwest's overall Iliahilit,. 
itr~xlcr 211c QPAP. At the August 14, 2001 hearing, Qwest QPAP witness 
Cart T~ioupe gave live rebuttal in response to proposals by 1-arious CLECx 
that Tier 2 should be paid in any niontll uliirre wnl.lan'ced by urisotisfirctcrry 
pcrl'c~nnance. His response to this proposal was nlerely to stilt@ that: 
"[Tfhc elimination of [the 3-rnontli] trigger would just si111ply ~ I I C ~ C ~ S C "  

tlscse paynictlt levels, Tier 2 payment levels, even higher beyond what wab 
:?jready shown on those sheets." 5/14/01 Tr. p, 108. In short, the three- 
xnoprth trigger proposed by Qwest has one puraose and one ralurglose 
...-, . 

r l n P v V ;  
-rr* 

~ea.f6a;nning,,_See, Testimony of Carl Inouye. 811 4/01 Tr. pp. 232 atld 11- 
240. See also, 811 610 I Tr. pp. 164- 165. The practical purpose of 
!imiting liability is antithetical to the propea- purpose of a yerformairacc 
assurance plan as expressed by t l~e  FCC; that is 4111 purpose of 
creating "bpotential liability ahat provides ;a aneaninpftd a ~ d  signifi'iratg 

Puor performance to CLECs in the aggregate is damagin~ to the 
rtcvclopnnent of a vigorous competitive local mal-kct in our state. Q~vest 
sl~cruld be sanctionled for this behavior in ilny month tvl>eil it occurs, 
irrespeuti~~e of whether small sn~nple sizes create a pass for- Qwest with 
respect to Tier I payments. 'Tier 2 o~aynaeaats should be pdc1 on a 
rrruntblal basis. For the same reasons tliat Ties 1 pnyiiie~~ts should rise for 
cis~lsrcutive months of rroncompliant service, so roo should Tie;. 2 mo~~rhl? 



p,yiiicnrs apply \I- henever performance to CLECs i n  the agrt'g31e ih  po01- 
a;id slinulrl rise, as Tier I payments do for coiisecu~ive montlis of poor 
pc~-r'nr-n~iance. I11 order to create a r-~icaniingful incentive, per-occurrence 
13ityt.ilClUS shottld rise by $100 per 111011th and per-mensuremsnt paytsrcrlis 
h h t > u l c l  rise hv S.5.000 per month Sol ezch adclitional consecuti~~c mon t t~  nf 

If3 norrcc3rnpIinnt performance. (emphasis acldecl) 

ST'fiilc ~ec~gi i iz ing that the Texas plan and its progeny have Tier 3 paj.n;ents 

c%tilrii't~$ i)fl! after' three consccuti\~e montlis of payments. the Commissions r~nd 

sanff :ill cunclucleci that tliz three consecutive moncli tr-i,nge~- si11rpJy clirl riot 

r-efrrckeal n rneiinirtgful and significant incentive designed to sanction poor pel-forn~nnc:~ 

"r kft;"il i i  ~ccttrs. A'TkT proposes the belo\sj revisions to sections 7.2. 7.3. 9. I . I . 0.1 -2.  

~l,kt4.,7,..i. Cl.3. I .3. arrd 9.4.1.2 of Q~vest's proposed PAP to inclicnts that Tier 2 yriyiuenr:, 

-- I~r l t l l r i  ho i~ t rc~l t .  in  e\lel-y month that Qwest pl-osides deficient pcrfr~l.mrliice. 

,- 
i .3 1'3ctertiiination of Non-Confol-wing Measurements: Thc 
dt.tcrn~in;i~inn of non-conforniance will be based upon the ag.gegntt. of ;ill 

CX,EC data for each Tier 2 performance measurement. Non-Catiformi11g 
sentice is deti~sed in section 4.2 (for parity measurements) and 4 ._? I f c ~  - .  hcnchmark n ~ e u s u r e m e n t s ) ~ - e ~  f: ! . L ! ! ~ - r i f i ~ ~ ~ 1 4 &  
L W ~ ~ M ~ L F ~ ~ - ~ W @ .  The critical 2-value is the statistical 
strrndard that deteni~ines for. each parit). perforrntr~~ce naeasilsen1t:nt 
wtrcther Qwesl has met parity. 

7.3 Determination of Arnount of Payment: Escept as pro\.idccf in 
bt=ctiar~ 7.4, Tier 2 payments are calcutated and paid monthly based 011 the 
r~unlber. of pesforninncs measurements exceedirlg the criticrtl z-iraluc f' 

mer?surements and the number of pe~fomancc measui.enier~ts ~.i.@?~ 
pmr'fr>qnance worse than the be~lchniark for performance tnrasul-rrncnt,rlL? 
with benchmaskstandnrds h't..-na- :. F1;iynlenr  rill l~t: 

nlaile on either a per occul-rence or per measurenlelit basis, \vhiuhevcr is 
;ippficable to the per-forniance measurement, using the dollar ;lnlo!lnts 
xpecifiec! ir. Table 4 or Table 5 belout. Except as pl.uvided in  section 7.4, 
the dollar a ~ ~ ~ o u n t s  vary depending upon whether the perfonannce 
mx~uremerlt  is designated Higtr, Medium, or Lots. 

9. i. I Appticntion of the Critical Z-valuc: Q\-i'est sllall identify i1.1~ Tier 2 
p;irir!;xl benob~~mik yerfol-marlce measurements that nlcasu1.c the servicc 



t ~ r " ~ 3 1  idcrl hy Q \~~cs t  ti) all CLECs for LIlr ~iioiztli in  c~11estio.n. Tiic itatistic:rl 
tcst ing procedr.lres described i n  section 4.0 shall be applicd-r+-14x&-a 
- k - l . % ~ - i - t W & ~ M  a .  

1 . 2  For uacP~ pcrlh~-maiicc ineasurcment in a month tliot is ider1tifit.d it\ 
~ I C ~ I I - ~ ~ I I I ~ O S I ~ I ~ I I ~ G G ~  s . & M L ~  

t l j ~ ~ ~ i ~ ~ i ~ ~ ~ - t O t - a ~ - ~ e t ~ ~ f o ~ -  utIlic h tliesr a re 
r11cir.c are nr least 1 0 data points fold & & ~non thAWw-ww . . 
t ' - i + t $ t . w ~ + t z % i t ~ ~ t ; t l , n l . I 1  ia  Tier 2 po>. i -~i~~i t  k v i l l  be cai~ulated 
;tnd paid cls clcsctibecl below and will continue i l l  each succeeciin~ month 
~ ~ i l t i l  Qtsesi's perfomlance meets the ;tpplic:tble s~ai~dnrd. 

c1.2.2.3 Step 3: For each pesforriiance mensusement. rhe total 
rlun\bcr of clatit points & h a m o n t h  shttil be multiplietl by the 
Iserrcutage c;tlculated in  the previous step: U . . .< 2 s t f t k ~ . t , ~ h s  
f - ~ > t t t & * ~ I . t t t w . t ? ~ ~ ~ ' r l ( l n t n d  aitd iuultipIicd by the 
~.cstllt of !he per occurrence dollar amount taken f~-o~it  tlic 'Tier 1. Payriiciit 
Triblc ro cicrcrrr~ine tlic paynient to the State for each non-contbrniinp~ 
~wrfonnance rneasure~iien t. 

9.3.1.3 Sle]:, 3: Foi each performance measurement, the total ntimber of 
&ti\ p ~ l i ~ l t s  for e i h  innmonth shall be multiplied by the difference i l l  

pcrccntage culculateil in the previous s t e p & a t . e ~ t t g e & w & ~ ~ ~ ~ + ;  
t;kitik-b*-~tt$e- ancl ~i-tultiplierl by the 
result of. the per occurrence dollar amounts taken from the Tier 2 Paymciit 
l'itblc to determine tile payment to the State. 

q.4.1 .2 Slep 3: Fos each performance ~iieasuseriient. the total number of 
d:ita points i n  a month shall be ~iiultiplied by the difference cnlcuIntcd in 
thc psev ioiis step for each mon t h ~ k - & ~ e c ~ t ? a & > & & k e  
L + ~ + F ~ I  l a ~ e d f d + ~ d t & e - U  . , . ' wj and multiplied by the rchult of' 
l l~e per occilrrelice dollar amounts taken froxu the Tier 2 Payment Ttlhic to 
~I~'f~1-rriitle the payincrit to the State. 

t ', 7-5 The Use Of' Monies From thc State Fund Financed Wy Tier 2 
Pay~ax~cnts Should Not Be Restricted to Balrposcs Rellafiitxg to the Qwest 
Service Territory (Issue No, 206) 
In  h ~ n i . f i ~ ) ~ i  7.5 of its proposed PAP, Qwest proposes that the use of Siatt' funcls 

\ i $ ~ j > t > r ~ ~ d  t)y Tic12 2 ptiynlents should be limited to "any pui-pose that rtlates 10 ~ I I C  t ' \ t  

~,,,:rvicr: territor.y." 11 is inappropriate for Qwest to direct how those fiinds shoulrl he spent, 

It bhttuitl be t o  the discretiorz of the state how the Tier 2 funds rue spent. For Qlvcst to 

. ' t i i ~ ~ v ;  t l ~ a t  'T'ier 9 hnds  shot~ld he spent solely for a purpose that ~~eltrtes to the Qivcsr 



~ c e . ~  tszt Irrrttar? i s  $in~ply a transparent attempt by Qwest tcu have those Tier 2 payrnrntx 

q5tlJ tip t~;~i:l; iil its rnffess. Qwest's proposed language is al:sa in conflict with the 

i.r.!:s4t:vrl.inc.itt renchcd during the ROC collaborati\~e that, "Qwest will draft liiore general 

%-r?t.Jing regording the states' use of Tier I1 f~~nds."" ATBT lias suggested below 

laltip'tt;r!gc i:harrpcs to scciion 7.5 that leaves the state con~mit;sions with the ~~iirestrictif~i. 

tli%.r-&on to deoidc how thosc funds are spent. 

"75 Payment of Tier- 3 Pitnds: Pay~nents to a state fi~llnd shall be used 
. . lilr ~rrtl-puse c k a t l t e k a t e s + w w  , a . . **be 

r'1stt:nnincd b y  t t ~ c  State Commission that is allowed to il by state law. If 
tist. S o r n ~ ~ ~ i ~ s i u n  is not pelmitted by existing law to recei\.c or administer 
rile g>ikyilIClltS under a state fu~id, payments shall be ~nacle to the state 
:iencl,nl furlcf . 

11). 8% 8.2.1.2 :and 9.2.2.2 The Severity of Qkvest Perffiernaance Failures Should 
M 3 8  %Ibr gZ:apped at 100% (Issue No. 236) 

I!r Sucrions 8.9,. 1.3 Stell 2 and 9.2.2.2 Step 2 of its proposed PAP. Qwest proposes 

ttrut '."[z itrc: pcrrcnr difference sltall be capped at a maximum of I OOTC." Nqx~t this Iricanh 

i s  r'tl;l~ C ~ ~ B C C  Q ~ ~ ~ e s t  performance has degrilded to a ce~Tain point that its paymenr liabilit? 

$tri l i~ic l  l * ~  capped. Q~scst's proposal is u~zfais and a transparent atteriipt to protect Qu cst 

ft'oi.13 i r x  o~vxi poor performance. There si~o~lld be no cap on paynlents tllat result "it-om 

A7'4k'T \i-iTI illustrate the effect of Qv~est':; proposal. Assrrrne that for the OP-4.4 

I~tik:~li::tit~)~t intt5rt.ral I'JD (Average installation interval in an urban aten  liere re the 

dii,jr.ti~.h of a (;)l\i0es\ technicinn was necessary) fc-11. residential POTS service Q~vcst 

in\~;ri:i-~ i,crt.iccz for CLEC customers in I5 days and the value calciilnted in section 8.2. I .  I 



his~:p k i $lie i*;tIi~li:jt~lcf t . ; ~ l u ~  that \i~l~iild yield the critical Z - v a l u e )  is 5 days.'" Using the 

Ix~narizr1,t t t r ; ~  E&tc~f iclcntifiex i n  sectiori 8.2.1.2 S t e p  2. the p e r c e n t  difference between the 

I i f f '  ra-.ziiii ;uiei t i l t  crrlciil~tt\cl result woulcl be 200%. In  other wol-ds. Q ~ t c s t  has, oil 

;are*irr;ta:. Sr~*r;l'tlrrl scr.~*icc. tn CLECs in  an in te rva l  that is 2005% longer than the interval ( -5 

$,y$\b t f l ~ t  ir the pt7i11t at \vlrich i t  \i~oulci be concluded that Qlwest was pro\.iding 

Iblruar:rirnirratt~ry ~ ~ r t ' i ~ e .  tfndrl' Q~vtfst's P S O ~ O S ~ I ,  even though its perfor~nance 10 CLECs 

11% ,6-- :$#It'; M ~,?i-sc tll;l?i tiic st;tllclil~.d. QUICSI \ V O L I ~ ~  cap is liability at 100%. 

4 jl<:ie~<ijt tlifkrence calculr~tion bet\s!een two intervals i:, a simple and effective 

ml;,+n3\ r,tt'ifti:ri~tifying tlrc ati\?erity of Qwest's degraded perfol-mance to CLECs. A 

tqti\rzjrf4- ttl;tr AT&T ha!; ritutays ad\-ocated is that the worse tlie perfo~mnnce. the higher- 

1 5 1 ~  p:">-nhur\r, Q\ve\t"s PI 'OPOS~I if; tl~lfair in that, tlarough its proposed 100Li;. cap. Q\ve:,t 

+wri~trkl.tr. i l \cf f  ;t!;;~ins! its LNVII abysn~al perfonnanco. 

" f i t  c~t5nrinue \tritJl the exnmplc, assume that there were 100 CLEC POTS 

ki::+~~ir.!afkxt Y . L " s ~ ~ ~ x  orders that urese i~~cludcd in tlie OP-4A results. OF--?A is n Irig1-i v a l u e  

Pt~il,tirir*~irstCrrl, Utlcl~r Qwest's plan, even tliough tile actual perce~~t  difference was 200%. 

lilr  ti^^ p\it'pil:tLi cb f ' d~~c r t~~ i~~ i i l g  the payment amount, the percent diffcrellce \vould he 

c*;~pl~cd :ir, 100°i., T i ~ c  10(>7t8 differ-encc would be applied against the 100 orders and the 

'istq11 ycr itccu~renec payment amount for a total liability of $15.000. Had there beela 110 

t, 3~1, tlrc ti:ill~ilily would htwe bee11 $30,000. 

Cht~er tllaii jxotecfing Qwest fi-or11 its ow11 \?ad pel-fonnance. there is IIO legitimate 

! r s ~ : r ; )  ITC:;~%O!I f ~ i r  c:kpping the s~\~el-iey of Qwest's performance at 100%. It shoulcf be 

- . F-~7,, ,-------- - 
$1 *afrrrrrfti !IL. I I C I I C = ~  f l ~ n t  it1 t l i i ~  r xm~p lc  tllc Qwest pcrform;~ncc for its rcmii custorncrs \soul$ bc f;isrcr 

& i  3 i In this rxiiniplt. thc 5 rl:ly intcrvnl is ihe point that it c:ui hc col~cluded th:\t [hc pe~-lbmm;rncc t o  
t 1 EL 5.1% *.ri ~iitjch \vnr\td ~ h u n  ~ h c  pcrli-~rmancc ia  Qwcst rctnjl customers that random \nri;t:ion hc 
~rr';,I - l i t !  :I.; ,I I ' J L ~ % ~ .  : ~ J I C I  :tcLt1:11 tlixri~nir~;tl(lry I ) C ~ ~ C ? I ~ I ~ I I I C C  is tile likely cause. 



sz=$rrR h f ~ ; t b  5cc~io:tlt 1 1,1.2 of thc Texas Perfosn~:ince Rernedy Plan that was approved bq 

dtig i>Ls(.'.  d t~c* .  rtsri rap I flu percent difference calculation at 100%:'" This is a case v,:liere 

% q ~ ~ t 4 : + 4  dr j l ;~r~c~I  Ti*t:iiil ttie 'I'csr~r, I1cr-foni~ance Remedy Plan that was approved by the FCC' 

~ 2 %  J ib'~:iij~ U I I \ ~ ' ~ I Z + S ~ \ ~ ~ I C L  ;~iid i nnppropri ate advantage. 

- ,, 
f I t t  fLC.*C' flii~ ~ ~ T ~ - ~ c I c c I  some recent guidance on the specific topic that supports 

."t f k T ' "  4 3tgiff1tctit thi~t thew sho~tld bc no cap. A per occun-ence payment mechanism 

f i:bitritf i i i i  f t s  liac c ? t ~  cvnt:tinod in t l ~  QPAP, but without n 100% cap on the number of 

y+$yt~ct+t r ~ ~ ~ l ~ ~ ~ ~ t t i ' t ? ~ , ,  \iZ;ls j l r r t  of lllc SNC/Ame~.itecli Merger. agreement. SRC sought 

SP-3.C': i i r s l  :rldgucs that the performance gap calculated in  the seconcl step 
i;hauld br: lin~iteci to 100%. To  do otherwise. SBC clairi~s. wocld require 
the C O ~ I I F ~ ~ I I ~  to pay on more that the actual nunlber of data points, i . ~ . .  
iij?j52>i[kg 2 200% pcrfktrrnance gap to I50 data points would cause the 
ztmfr:tny tn pay on 300 data points. Capping the performance gap at 

I lXfC;k 1% ould rcdtlce the ex:unple payliaent to 9; 135,000. 

I find htris wgkur-rcnt unpcrsunsive. Failing the performance standard by a 
wide n~i~i-gitl, ~ v l ~ i c h  is often within SBC's control, creates a large 
~~c~?"c>m.rrr;rnce gap. A large perforn~nnce gap does not Inearl SBC pays on 
Itrcsrc that the actual number of data points, as SBC argue. Rather. SBC 

be pilying for a larger disparity on the specified number of 
rJCCUi'l'OtICQS, 

"X ' i~ lz  5;inlc arguments th;tt the FCC found unpersunsj\:e are the same ones that 

Q?iiegt 1113~1~ Ftlr this ~SSIJC. 'The FCC did eventually peniiit SRC to institute the 1005 

i ;rji. Eiil~ts~i:t.cr, i113t approval was ~ r a n t c d  not for reasons that there could be IIIOI-e 

., ., - > - - - - *---v - -----.-- 

a c +,P. $)nix, I c .+ / t to .  
" I nl~ i  ftilrn C':xr(11 E. Mattcy, Deputy Cliizf. Common Cnnier Blnenu to h3s. Caryn D. Moii. Vicc 
l'rririlirni - I:sdcrirl t2cgulatory. SBC Telccomnit~nications, Inc.. Re: SBC/Ameritecli hlcrpcr Ortlcr. I'i' 
; tc;%k3:[ :it), 4%-14 I ,  AS13 Filc No. 00-40, Fcbrilary 6. 9001, 13. '3 (footnotes unrittcci), Att~~chtncrt~ li, 



j~;k>r?>t"ttI c?r;c~~i-retlces than orders. but for reasons of "administrative efficient!. "" ' The 

X?.X $rL:~trtt.d SRC's request because the Texas BUC had already approved a plan 11,itll a 

tfjl)'? ~ i t p ,  %TI t h i h  4tiiation. "ildmi~~istrative efficiency" plays no role. AT&T ul-3s tht. 

f "$nlr.irJaz;ic to fr;llnu* the FCC's guidance a11d not cap the 11uri2ber of' payment 

c x ~ ~ ~ r r c ~ t ; ~ * s  : ~ t  tile tiull~ber of orders. 

Tc, cnsurc. thilt the Qwest pay~nents appropliately reflect the setretit) of ( x ) ~ . ~ ? ; f " .  

pcrtrmt~unct' miss. AT&T pmposes that sectiolis 8.2.1.2 Step 2 and 9.2.2.2 Step 2 be 

8.3. I ,2 Step 2: Thc percentage differences between the actunl nvern;!tlA 
311d t11t ~;iIciilated averages shill1 be calculated. The calcula~ion is ',;I diff 
= (CLEC result -- Calculated VaBue)/Calculated Value. Tbepewew 

-. . $id$e$: ~f w m . -  
~ 3 ? + 1 4 - d ~ € C  . . . . -ah-% 
& C t r r t w m -  , . 

9-2.2.2 Step 2: The percentage difference between the actual averages 2nd 
tile calculated aver-ages &wm+wm& sl1all be calcuIated. The 
c;~lc~tlrttion for parity measurements is C / r  diff'= (actual ayerage - 
c:nIculatecl a\rerage)/calculatecl average. w - $ i . & a w  

c .  *m 
i w x s W 4 ~ ~  . ?  ' . c . t ~ ~ t ~ ~ . t .  
-&CSC,% 

I$* 1 Id$ Payanaent (Issue No. 238,244) 

1 I .  I an t t ~ c  South Dnkoeit QPAP, Qwest indicates in  9 1 1.1 111rtt it will pay the Trc;is~lr_i 

Rittts f c x  nny kite payments or ulidelpay~~~elit~. That rite is currently appmsinlalciy 

fi " 3 z p  4 2  c ~ - . ~ = F c .  Qwcsi origit~ally attel~ipted to secure thzti rate in tile Multi-S~t~rr. prctceedit~g 

F3r\t~t\~cr, Antonuk indicated that "the pwties to this apeen~ent  cnrlnoi borrov; at { ttl;itr 

i:iie :u~d ordered that the prime rate be utilized (currently at -1.755 I." li~tercstit~gl>. 

* r " i i p - J .  
"- :t; :rlt t ~ ~ ~ r t :  Jrrtmxsl. 2/25/01 C 15. 
"' %J ;ir C'l -l A t r ~ c h m c n ~  A ot la. I I 



altl~otigh Qivest changed its QPAP offering in  other state.'; to I-eflect .Antonirk'\ 

1-e~c~r.r7rnendztio11, Qivesr's South Dakota offering still mandates thc Trc:k.;irr> M:itc ti3 h ~ *  

psi ti. 

The Utah Acli~isor-y Stafr immedi:~te!y re\rersed ,4nt1;11luk ;rtld Qis:cir i;i~fic;ttfflg 

"Qu-csi's ~~roposal goes only pa11 of the \j.ay .... It kills short insofar as it applies the 

t.lnitt'd States Government's cost of money, when tlie \.aIue that ilrust he rcp1;iccd is thirt 

of comrticrcial telecornn~u~~icatio~is entities. Their cost o f  rnortt.1; includes ;I ~. l ia i \  of 

eqnit>, lonp-tern, debt, and short-term debt."" Accordingly. that Coillmis5ion ir.rii\:atr.ii 

rl.rrtt rhe cost of money shall be what the Cornmission set Qwest's cost o f  :IIL)~IL'J itt ill t i l t '  

last rate case."' (approximately 9.78%) Of course. that rate is mrtch trigher tizn;~ tti.2 

Tre:+r;ury Rate which Qwest advocates in this docket. AT&T also notes tFt~it the Trc':i-tti-~ 

Rate tivt~ich appeal-s to be about the lowest possible intcresti rate1 is a l x r l  firr less titan h> t i . t  

;I state's statutory interest rate and Federal Court interest ~.tntus \i*I~ich in  i n ; u ~ j  

jurisdictions work on a "prime rate" t fonnula, ATSrT is curret~tty rcacilrcl\ing tt\rx~t* 

rates it1 South Dakota. 

Regardless, no state commission has accepted such a IOU- intercst rate ;tx tftc 

Treasury Rate and Qwest has offered nro justificatiol~ Tor hairing tt~ar rate in Snrltl'r 

Dakora, and another rate somewhere else. As such. this Cc.trntni*sion , s I . r f ~ i t c !  ccject the 

'I'ressur.~~ Rate and insert a Inore appropriate rate. such as ifrctstr propoi;ccf. ht. the Ih;lt-z 

Adsisory Staff andlor the relevant courts. 

1 2 Qwest advocates payment by bill credits, Chairperson Ciffi-nvI ~ f '  thc 

Colorado Public Utilities Comnlission rejected payment by bill crcdir~ on tct 11 iuy,;tr';irLi 



.i 4 
*li:g~i?il.tus., Qx\*est has not refused to jmg)ment thst (3x17 of ~t le  Cn_laf~f<~C~r&gt~ 
-=X-T~IJS: S=~<GSSZ 13s~ P Z ~ B L ~ ~  Fs ; B p X S E Z Z ?  S Z Z  ? Z Z  3 FXF ??e?~rzido ?3rdcr. zcxd 

d?Erere +t.& payrneati i n  c-h- rather than bill credits- in the Color;ld~ Perf~mance 

;\lnlrancr Plan. There is no reason ivhv this Co~~tmissi(jn sl~ould not do \[ly si\illgl 
3 , .". & *  e k  e z*3 1 1 !t 

lf this Comr~~ission determines that bill credits are a~cceptable, ATRT notes rhril 

Anranuk a is t~  required Qwest to provide credit inforn1atio13 i n  a manner r h n t  ~ . ~ o u l d  all r r w  

CL.ECs tn idcrjtif\. the sources of the credits That 1,anguage is fuuncl in ~ h r  QPAP 

xh;rt d,Z\tes!,t h;tx filed in the various states, hut is inexplicably missing in the South f k i h t L i  

4: Jariguage. At a n ~ i n i m u ~ n ,  such 1a11guage s110uld be included in rhc Sozitt~ Dakota 

Q Ik,.IIP. 

F, 5 13.0 Cap on Tier 1 and Tier 2 Payments (Issue No. 192.193) 

I .  1 Qwest implsmertts a 36% hard cap of the f 999 ARh4fS Set  Returil i ; ~  

Sowrh Dakara. Tile Mormna Public Utilities Co~nrnjssion hias h c t  a prordural iw;tp Zr 

3bii .'" Once tllst cap is met, 111onies due unde~ the QP4P i~li.ill be p;iiJ t.1 Q w c i  i l i i ik  ;I!? 

esi:t"r,w account md that conlmission will mzke a determination If lhe nrorrics need tc) hc 

conrinued ro be paid or an absolute cap is put in  place."' This ntirron the 1;mgo;ige 

pra>ff~t'i-erl try BelI South and the Louisiana Public Utilities C~omir~ission reiaktd irr Bcil 

Saurh-s recent $271 application with the Federal Communications Comrriission tvl~ich 

was ;dvocated hy AT&T.?" 

..---..-, , - 
+ filtiichrncnr E ;LZ p..ll4-?; Attachment F, p. 20. 
" A~r:~shzocnt A. p. 1 I.  
'' t',,tlrp;~rr Au:lcltn~cni H at p. I f tu Qwesl South Dakota QPAP filing. p. i 1. 
' i2rr~rcl~nrcnr I4 at p. 5-8. 
" frl, 
l i  r 

.Sl* i~ ,S~uij"s Firin1 Re~~u7;tnendaric,rl, Louisiana P t~bl~c  SCI-V~CC Comi~~iss io~~,  C.P [ZGf'ir', l t t  Kt: Rcll Stlritlr 
T~!i.iririi~rtltitnicntions, Inc.. Service Quality Prrfonnance Measuremcnts. Docker Nt,. 't'-22251. S~5il~~~k:i  -I' 
a: p. 75 urfiI. Ckilcnrf Or-dm. Louisirtnrt Public Scr~ice Commission. c.r prtrrr. I n  Re: Rr'll Sit~ttll 

'Tcinorramtuticau~ir~s. Inc.. Service L)rtnlity Pe~f~r~nii~nce Mcttsnrerncnis, DnrRe1 S(;o. 1:-2:35:, 5unsfiiLLty i. 
,?L lr 6. t ~ t .  f ~ ~ b ~ u ~ t t ~  1 I . x)n I 1. 



That language suggested that a procedural cap sl~ould he set at 365 of f tw t  rt:lc!zzte 

and should apply both to Tier I and Tier II remedies?' .'To rhe exrent [hat a pn3cnlucil 

' 7  

cap is exceeded, (the BOC) must pay out remedies up to :fit: ~)ri)~t'd~ri:l  it^^^''-" "iIdif1ki!? 

,311 days of exceeding the cap, (the BOC) must file a petitiol~ with the (r.clu~";rnk 

cnni~nission) for an expedited hearing showing ~ v h y  i t  shouild not be required t c b  p:yT 

mrncdies i n  excess of the procedural cap."" "'The Co~nmissit~n shall ciciide tx:i~~thd*~ : i ~ s l  

to what extent the amount in excess of tile procedural cap sl~oulrl hc pdd out."" Thc 

I3OC '"shall have the burden of showing why it should not pa! our x-en~cciiet; it? LIXC:I='L~% i - i f  

- - 
the procedural cap."" Finally, the Louisiana Commission ordcscci r hat "the $?i.lrr)ci;.tlui aI 

clip should apply on a rolling twelve-month period nrld not to incli~'iiiua1 ~ n o ~ ~ t h \ . ~ ' "  

As displayed above, utilizing the Louisiana I;insua$rs, tE.tt.re is  no :tb%t>lttte" i:iP. 

Instead, once the BOC reached the cap. the Conm~ission \vt:iulrt iilitittre at5 incltrit-i. ru 

derermine the appropriateness of capping payments. At ttlali time, dcp~*!~dirtp c s t t  l lw  

circt~mstances, the Comission could either decide to :absolutely cap tiic ~ : ) ~ I I I C ~ I I X  ar 

36%, set a higher cap, or allow the payments to continue until Qiveht ~ ~ . C I V ~ L L Q I  i ~ t i t ' t -  

discriminatory service. As this corn miss in^^ has found, th i s  methi~ci is "prt'ferirblU') 

because it ;~llows an in depth review of the reasons for Qcvcst pour pcisSt~i~n!;~i~~c 1~cT't.r~~ 

detsnmining if and when an absolute cap should be set. 

.An alternative approach is to sirnyly remove the cap. T t~c  tfi'~;tttnii;g 

i' 
Public Utilities Cornn~issio~i has recently removed the cap. Dr. Buster- Grit'litt; 



irf'tlic Ns\v i2fssico Cornmissioi-r Staff indicates that any sort of cap goes ag:&ist 

relevant economic principles, Accordingly, Dr. Griffirlg ;~clvocates for a removal 

of the 365T c:~~.'"f~e Utnli Division of Public Utilities advisor). staff raised the 

c.:~p to 3.tc~.'" The Utah Division of Public Utilities advisory stafl'nllou=ed a 

tnaxin~um increase of up to 4 percentage points w1ie1-r the cun-ent cap hacl been 

exceeded for any consecutive period of 17 months."' There is no provision fnl- i t  

ricer-r:tse of a cap." 

Finally, the Colorado Commission ( through Chairperson Gi fford ! ttrilizrs 

311 of the above stated p~ir-rciples to get to an appropriate solution. In  Colorado, 

fil1r1.e is no cap on what the Colorado PLlC considers Tier Il\: payments (tc:cnl 

I"r1yments to the CLEC - escalation payments) because Phase p:l\;ments priiviile 

cuinpensatory payn~ents to the CLECS." Other types of pnyn,rnt, such io 

zsc:tlrxriun payments and Tier 11 payments are capped at 1/13 of 13100 nlillion 

dollars per ni~nth.~ '  However, "(i )f Qwest payments equal or exceed the aonu;il 

fe3r two years i n  a row or 113 of the annual cap in the cotnbinaticrn c t f  t t t : ~  

consccutivr months."" the Colorado Commission allall have the ;~ulhorii> to open 

it prctceeciing arid after determining that the meeting of the cap u-tls perfonnan~:~ 

rel:ltc.cf, rhe Colarado Com~.tilssion can raise any prescriheci cnp. tl5 

91 1 
k (1. 

4 -  Artr+chn-ri.nt F zt 8 i 1.3. (noting that Special Mastrlr Lllciser did no1 chanpc any of tflrlse st:itt(>ni rt: tti. 

xuppIrmen:nl r c p t  attached ns Artachnlent G). 
6 . 2  

!if. 



r_lz;der the QPAP, the CLECs are extremely lixnited in alten~rriis' ren~cdici r h q  

e:rn pursue. Accordingly. if ally cap is reached, the CLECs are robhecl of relevant 

reixcdics, Ac*cordingly, this Commission should strike Qwest's c't~rrerlt 1angu;rge anti 

ati'[?pt rtte provisions taken by any of the above listed sttite cnn~missic~tl~.  

8 132 and 3 13.9. In these sections, Qwest further insolates irs liability hy clscatil.r2 

xnunthly cap (i-e. the annual cap divided by twel\.e; in $1 2.2. Pursuant to $13.9, Quest 

xben ftlsqher insolates its liability by indicating i t  need not play out ttie amounts r>~ct- I I K  

~ni l r i~I~Iy  c;~p, but can instead file an application demonstrating why it ntletf nor, p;iq 

tzeyond the cap an~aunt. Meanwhile, CLECs are not receiving payments for Q i v c ~ t ' k  

rtitrlfc.it!$nnce. The procedural cap concept discussed it1 $12.1 addresses Qlvest cotlccrta., 

tllrrt Qwest r-tlay be making payments for reasons outside of its csntrrrt. Thus, tt~crt: i+, 

itbsclh~ely 1-10 reason LO have a monthly cap. and both af these provision., shnulcl tit;. 

$13.3 Qwest has substantially changed the limitntionslescI~~siixt~~ xcccit?ri, t'nm 

t l ~ a t  tvhiclt it proffered in the QPAP in other states in the Q ~ ~ e s t  t.cgio~\."" lfn tloirrg htv-, 

Qurc'st creates its ownjoj-ce 177crjirr-e provision contrary to the SGAT,"'- vrcittrs subst;lnti;ii 

jilr.{v r?tc!jrrr.e opportunities not at all related to the significance of thtAfi~i.[.~t i ? j i ! j t ~ . ~ -  rt  ~"t l f*  

arid creates a broader "bad faith" exception than ever contemplated b!. r11c panic\. Td,txnr~ 

ttsutigh ATStT has been opposed to the limitations/esclusions section i t  starids in r > t t l c i d  

states (as edited by Antonuk), they are even more opposed to the lirarjta~iurt~!c;2~~e~x~i~~1~1'i 

scction currently contemplated in the Qtvest South Dakola Q13AIa pcupur:il. 

,-P - 
P-F, C+irlrpare .4trachnlcnt M at p. 15 to Qwcst South Dctkotn QPAF' filit13 dr p. 13. 
. ! 

C'onrpzw SD SGAT 5.7 with Qwrst Soul11 Dahota QPAP filing tu p. 12. 1: 13.1. 



C,p*vcsr Solitll Dttkota QPAP Section 4 13.3, as it tun-ently stnllcfs. invol\res 

eui.iusirrrls that are so open-ended and vague, t h a ~  it is substantially un!ikely that thc 

C3,ECs xvill reccive any payments for Qwest's deficient performance. Under- lhese 

t;c%tir-trxs, rhc QPAP will not pay the CLEC "for a11 act or o~nissiol~ hg a CLEC tirat is 

ci,)ntrxy to ;my of its obligations under its interconnection agreement with Qwest, or' 

lrnder the Act or state law." Another provision in this section cvould allunr Qtlaesr to 

r!xt.-lurtc CLEO payments if acls or omissions by CLECs "in bad failh," a term rh:~t 

.iure;uns "'ii;igate me," especially when "bad faith" i~lcludes action$, such 3h "fhF;tjEt~w LC! 

~n-crvicJc titue lp fc~recrists." Even more egregious. Qwest would withhwld prtFt3.rt.nt fcltpr 

"pnablems ~lssociated with third pal-ty systems or equipment, wtilch coriid not t~;ivc kwen 

nt:aided hg Qtvest in  the exercise of reasonable diligence.. ."' Considet-ir;g that a. 

subst:i~r!+ial t~~ttiority of the network involves third party sq-stents, Qwest's nclditiiati r l f  tiri:, 

secrirm i s  preposterous. 

-4s it stal~ds, the QPAP is meaningless because Qmlcst has c;~r\i.cd  tit 

estmor-dioary exceptions, which fi~r exceed the Texas  lai if", ill an ;~ttctnpt to ;tvc>irt 

pitymcna of a plan that was supposed to be self-executing, ax~d unombipuntls, 7'0 the 

cstrnt that these provisions overlap with force majeure, they are duplicative ; ~ t ~ d  

unnsccssary. To she extent they go further, these limitations are inap~~r'r)pri;"e it1 arr 

t.f't"eeti\ie self-elafcrcennent plan. Accordingly, AT&T suggests that the nrn:,i cpaosiou\ 

auciisns including tllird party systems, CLEC "bad faith" and CLEC ucrins ;\g:iirlst the 

inte~*cam~rzection agreement be stricken. 

Fe~rtherniore, i n  QPAP Sectioz~ 13.3, the language Qwesr prc~l-mseh ci(rc~ ur3.t ;-<ili~:c; 

i t  i~cxui; hctzveen the actions that Qwest would be cscused fronr its pertormat:cc. iriad 

.. - .,%..------ 

I :. ?ifn~-hmrnt I ,  



Qwest perfo~mance. For example. as to fiu-ci~ ~~rc!jlir.c, i f  tile~rc .tk crc :t 31%- ffii,r; Eiad 31% 

relatior1 to the Qwest perfon-r~rulce at issue. Q~j,est shoulri rlnt bc ;~lftsucJ t tr  shc!~er : a d !  

fro111 performance payments based on that section, Like~si'i4~:. if a CI.,ErL' t;i:lt.~f f ~ ~ f i s - ~ ~  

a Lsusiness ntIe ~ ~ h i c h  had little or no connectian t c ~  Q\v\'~>t'x filiI~1;ra" etj pc.t.fi:3rnt, sgttei; 

should [lot- be able to be excluded from paying penalties on rh;xt perii'rtmt;rne.e. %~-&'S 'Y 

proposed language estabflshcs that in~portant nexus;;. 

Q\vlest should also not be escrised trd i r ~ j ? r ~ i r i f r j r  front p~rftlrt~xrrng ihc t e j v  dg~r 

sersices regardless of the circumstances. AT&l"s prclpirscd ?i~npa;li$e,., ~il ick'f i 'ft 

acfrrpted by Antonul; and fourld i1-1 every other QPAP cui-rt'nti; prdkreti fy (.)21~~-; ft$rl: 

an applicable time fmme as to how long thc. event shorrld be t : r r ~ r t ~ t . t . t ~ ' ~  

Also, as Professor ?Veiser and Xntotlrrk rccogt~ize~b, there is  ei,r ~ r ' i i ~ t t .  t ~ b )  +tlf lk+;  -5 

should be able to clairn afnt-r.c t3rtljlrr.c escleptiat~ u hen the reiuvuta~ 3t;rnxl;ird i a  ~ ; I x ; E % ~ ~  

1F Qwest is able to perform t l~c  functio~l for itwlf rtntfcr ~Xrcic c i ~ ~ i e t ~ ~ ~ t ~ i l ~ ; ~ ~ ~ ~  JE % l t t ) t l I + i  i s % +  

able to perform the same fmction for the CLECs. Auc.txdir~;yi~. 4ia4 t i i k i ~ i ~ t : l t w  & ) t i  

payrzient should be for benchn~arlc measures or-lty. nrxz ptntirj, A'I",QWf airifel t h 4 ~ t  f&\v\i lzi.3- 

nracle this change in performance assurance phns fUElt.d il.1 crzl-rer jirrrkfil~.$ib:+ri~;~ f i i r f  l ~ a x  :ILL! 

clrrlre so ill South Dakota. 

AT&T 's proposed language for $13.3 is rts f c ~ t l t . ~ ~ ~ :  

- w .  1 . 3  Qtvest shall not he obligated ta iniiks Tier Z arad I ti-r -3 pSc>:xrci~ic 
for any nleasuremerlt if artrl but onlt to trhc extcnr litat nt~k~-tt?it%i~rr~rrri~i:~~ 
for that nieasuren~ent was the result of m>-ef tlm8-.-fr?.&+";t%~t_ b~.i B-i~ce.  
Majeul-e event, when the ~erform:irlcc ~ ~ : l y ~ x w ! j - c n ~  .r;itgit.!l-~l I. .i 

benchmark, ad defined in $1 3.3 of the SG AT- ~ ~ ~ a - ~ e a - s + t a u p . t 4 r , ~ ~ ~ ~ f  ts? ++ 
G J A 3 2 - W  . .  , - mwi<.tt.ri4-tf tttfca&i.td&~* ~ t t t ? ~ s $  t~ 

- j ~ l + w a r .  . . , .- . ' I ; ' r $ M & * + \ 1 - f d a f ~ ' - f . J i d t f f k :  Qei * r j ~ ~  



. . , . , .  . ' n n t c ~ + ~ G a e + , ~ k ~ f ~ + ~ ~ j f ~ . ~ ~  dfifll6h%rt< -it+ W+ 
? -  -,.knt ~ * w ~ E * - ~ k r p t ~ ; i & l f e v  ,, 

~ ~ z % 4 ~ & ~ f - ' f - ' f - ' f - t ~ k ~ : + k s w - ~ $ +  &trfrvw. T i;~ry; ch+t . . , - ,  - < 

2 Z I ; . # . W $ Y I \ r . t i  /~f*?t*" .  lrle $j?.t2.??;? 

s t ~ i & ~ . i & - ~ h + f t - ~ i ~ l l ~  -f:t Y t e e i g + i ~  <+te 
felllF11-arlfrr~*-~~f&+i yY4,+d>,I ~ ' + t & % k o r ~ .  i 

, .  . 
L L . - -~+t?c~iptcf~e j-~LI~tRR1+ cli-44 5 - ~ p  

beg-- 
. t .- -i+k-&-Fiwf ea+x~tE~k*df&~pt?~t%,,ps+r=%f.~f.r 

. , ,I?1rytl,+ii4-?itG.i.f.f 9 t w - & + i i  t wt. +$tts- ~ F ~ B X F  +PR*B;?J 

~ % * k + ; @ ~ ~ - ' - \ l % ~ f t i l ~ t k  -.--- --a".-.W- % L ! I ~ z E E  -, .--< q l ~ f f  j ; t ; f i a i  

such Force Maieure did not make i t  i~~~p~~~j~&,j~c>~Q>~t~~i ~:~zq-fi^:!f>~i if-.,? 
Force Maieure event or other esctrsim~-gtxi !:~gjxv!"~gi Qjt? ~ > ~ ' t - j x a ~ ~ ~  

orllv suspends Oiifest's ability to tilt~c!>,*~~~St:j~~~~x~\~j~;j~t-ft~~~tj~jg~j j t j  - 
Performance Measurement, the qpplic:&~j~~1g&~1t~;,ttr>~i~.s,ft$~~~ ++$-: 
comt)linnce with the p i i i t ~  or h c n c l ~ m a ~ ~ \ ~ ~ ~ ~ g I t i ~ , f j ~ g l !  ytjyc%t t:ii.14-i~< 
extended on an hou~--fclr.-~l~rr~~~Lt,a~~!_i~il*~~~~-)?~~~~~ ;v) g?i~kit.t\rE~._c~g~i.~?-j t i , a  

the duration of the excusing ci:w&. - 

In Qwest's Qh)hP that i t  has prcsfferecl irr ~ ~ l h e t i  5t51213+~ i,fu c:d ffti'i;ii!<\* tbry 

fullo~ving lai~~guage: "A party may peiiticm tire @'~tr;rrriia.\rt ,tt  1c.1 TCk$E<M%' I$;\L"IIC t i f  Y i ~ g % , b c : i  

dispute payments into an em-ow ;tct.caurnt tt.?nt.n tire r~ciet~+tti~tp ~.i,tt3+~*t:fi 7 ? ~ h % 4  A-P:,F>C* .t.z.& i -  

-, .. i ris con-tmercial uncertainty." ' 11% 41lilt'r; Q~vcht prf~Cferc4 Q!Yljs$, &trc:r i- . tBk.-~ i: * ; * - 

\vhicP~ indicates "Nottvithstancling any other pri3.r rsii'rt~ t l l  ISii-i X.*,hdt3- 11 T , , ; ~ I ~ *  b +  1'- + ir t 4 q  s I>,+,+ 

pe-rfonurtnce that Qvv'est cst11cZ renzo~lubl> tl;~ttl b~1erx c*,p:ck~cJ it) E i : + B i i  C L : ~  - I Y ; E Z : ~ ~ : ~ : *  ~k:,ii- ' i "  

had designed. implemcntcd, slaffcci pro~iric-md, a~lif I A Fi+;."iL Fw!t~! t:% tRdt aka; i : , ;~hf  

volumes and patterns of demands upon it:+ rcsutirc;e.$ k%> C'Id;e'.,."' $I@: r~):;if:+, h u ~ ~ r ,  ?t 

language limits the oppot-tunit\- for Qiilrst to in;q?la;-qyrri,rrrij r.t;tncn t: 6 ; ~ " ~ t  I.:!. f !I.B" 

> " langu;~ge is missing in  Qwest's South I.3aliertri Qf3;4Y fifirig: t i f~tS ,\Ph>:tI~l h.+ ~ f * ~ ~ * j + . + ~ j .  ;ti 

included. 



In \ ' L ~ ~ ~ O L I S  sections, Qttcst defines pay~nents r.narfn: tr.: [ht: f=l.EC i;t:~:l\*r thrb 

. . Performance .4ssurance Plan as "liyuidaeed clnn-ra_~t.c. Sttch ;r BeL7lfllut2~t - I t ; % i f f ~ , 9  0'" 

stricken. Liquiclated dm~ages have been defined as " thnsi. d;tm:lgu*. ixGfrscl; t i r i r  hc 

reasonably be reasonably ascertainable ;it the rime 01' bread t ,  tnaaw-,tt4cs tr? ir w f  -16 

esrablished external strzn&u-cl, or by standard apparent fi'nrn )iff*cl;t~?i:i~~t i q l l x ~  rt t 3 ~ i E i  

-3 

plaintiffs based their c1airn."'- 

. + The QBAP does not provide "liquicfated cinxi>;igrla, B? clcf'ir,itir.sax* itti* tcrp.mr 

"liquidated clansages" iinplies that CLECs h a w  beela frriij' c~~~ttaf%crk;iEt?t"ri~azl: 4 1 i ~ : 1  2 k f $ i ~ f  tri 

by the QPAP, and thus cannot recover rtdditinaral dantagck in i q  qTti;l i iuitl t'j: ,! i % 

should he allowed to seek I-emedies for poor Qs6-esi priin~xtnttr.e. kkT'4kbt ia,rt t$ttBinlA~t~,';I 

uniil the damage at issue actualty occur's, it is irnpe~sbihlr rill ttkCtri;&lbl tiit" cxletrf r l t  *x~)l'h 

di~mages. More iniport:u~ tly, as the FCC fi:ls indicated, a pe~tft.)t;.,titr~ali~e%c trc.rrxkjv;%y pl:iri I" $,. 

crentetl "LO create a strong finnr~cial incentive for post etttsy ~;~i in~~iiut~~:e  tr ;ah t t ~ i .  \ c ~ : ~ , > I s  

27 1 checklist."" 

As discussed above. the FCC has furthct" t~rtir~l;~tc,'~'i ~11;it the <'!"itx rvk lT.trt " 1  .I 

public interest analysis. the pLrrpose being to assure ''th;tf rtn;trLt*:'i3 rr"illc:!st i:Jut.rt I I L I L ' Y  r t~c  

grant of an application."7i Accordingly. this is not a liquidnicd rl:kni;,g~; c-ctih;n2i;i 

betureen Qwest and the CLECs. i t  i s  ztn incentive plan ts'ittr p : t k r t ~ c i ? t h  4 . k  titt+ ~ : ' ~ . T : I . Q ,  !.;-;f:-. 

an indirect result of the purpose of the QPAP. Ftrr thew re;thnrra, t i le tibVrni -'Arigr::il,;ti*il 

-- 
' Blnrks I A N ~  D~L'I~TJIZCII? ((>Ih Ed. 19W) at p. fill ~ir ing I?i~~iritiii t>:.~.s*:i?,.rrr~fiif 1 . ~ 7  C Q i i s i z  I, ~i 

Gnorcr~zrtlr Co., 626 F.2tI S i 7. 525 t C.A. Mjrh. I. 
- '  Appiiralion qfflell  Arlrrnric. N n t .  jJtor.l;- fitr Anihorirrrtk~rr f , ' r l r f t ~ r  -\F*# ii, *r( _7 -1 r ~ f  t;;rs i -8iJi- i ;grt: ,  ,;:i. I s ,  1.: , -, 
Pros:'ric~ Ir>-Kcginrr. IrrrerlATtl Scr'l.ic*r ro rhr Sinrc e!fiZ'en. h~k.  Sf~iix~ii;ttltj~tn~ t > l l ~ ~ l j t > i i  ,~n~f  tP~-f;.l. c 1 
Docket 99-395 at f l 8  (December 22, 1 Bsc)). 
l 4 FCC 7'c.rci.y Ordrr at 'I[ 4 i 7. 



tevnl closet. to FCC definition, such as "performance incentise" or "paymtriit ;trnu~;nf,'- 

13.4 Qivest's agseeme~it to iniplement these enforcement cenns. tlrlii 
slwcifically its agreement to pay any -%WE' .. 
"i+$w- per-fbnnance incentive payi~ients hereunder. litill not bc 
ct~nsiclcred as an adll~ission against interest or an adrnjssion of liability in 
;tn!; legal, regulatory or other- proceeding relating in \vliole or i n  part to [he 
:$anxc ~~i*fo~m;lnce.  

. . 3 . 5  4 3 y - i R e a m  b ' ' $pF&Y-i\E'Y 
" 1 Q"r~";t*k"Z aeX33pt' +Rg4hM1 &P 1 v + l i , f r E a ~ f t a g e S s i . +  , - , ltt t 

i n  % -ern- a v , .  a . . . i-lttt- 
, s e w  . .  v . a s m ~ f a k l t ?  , . 
ifppl'ai-- ,. , - v a l c 3 f t .  

e ~ t W & m . r l ,  Q~vest ;~nd C1,EC furlt~er r tgee  
!hilt 'T'ier 1 payments made pursuant to this P.4P are rttx intended tn h r  n 
penalty. This application of the assessments and damtips provided for 
hci'ei~l is not intended to foreclose other, contractual and no~zcontractu;rI. 
legal and .. . regulatol-I/ claims and ren~etlies that ]nay hc 
a\*:liInblc to a CLEC. 

3 Ii 3,6 nncl 133  

Of 1n;tjor concern to ATGrT arid other CLECs, Qwcsl QINAP l a r ~ ~ u ; ~ p r  11;th 

prtxisicrns that m:die i t  difficult, i f  not impossible. for CLECs to either pnt-ticiyarc i t \  rile 

QPAP am~cVor secure remedies for CLEC hams. 

Under- the current Q w s t  tiled South Dakota QPAP. in  c~rder for Q~vcst to p;lt 

.. - 
penalties to u CLEC, ri CLEC must elect the QPAP as its exclusi~e reinedy.;' I f  tilt 

C*E,EC i3oes so. i t  waives its remedies "under rules, orderx, or uther contracth. i i~c iud i r t~  

intcrconncctioii agreements, arising ii-om the same or analogous ~v1~altls;alc 

Fwr-forn~ancc."7" 



Thus if' thc CLEC does not elect the QPAP because of its cscessi\.c lirnil;ltion.i ~i!t  

r-~~c-r3vcr~~, Q\x-t.st would have 110 obligation for Tier 1 payments to that CLEC rrnder the 

1 A" tilc purpose of the QPAP is l i i ~ t  of a public interest analysis to assure "that 

tllorhets u-ill rcn~ain open after grant of an application,"" without Qnmt heinp iwnrt1izt.d 

f i~l i  p~~t~vid i~ lg  ~io~ldiscTi~~liliato~y services to all CLECs, this selective paymtlnr acht;nie 

hci:r?nmcs ii!rcf'fective as a perfa-mance enforcelnen t pl:ln. 

Even mol-e importantly, utilizing Qwest la~~guage, a tCLEC tliai "opts to 

g~:uticipaicr" in the QPAP could face substantial damages by Qnrest actions, airii haxse rto 

t2crnait.sc. except .for. the lilvited penalties that the QPAP ;ifforcis. There ix rtn rinubr t1.rnt 

Q~wL's poor ivholcsnle service quality could have serious. if not 1ethaf ratnit'ii=;ltiot~ It1 

i l~e C E C s  and its customers, 

Qwesn indicates tlrat becal.lse CLECs have receiveit fstmcl- "self-esecuritrg'" 

p:ptme.alts wiel;rout any need to prove actual injury. there shot~ld be no adi-fiiiot~;~l 

nffywvfunily fu recover remedies in a court of law or through a PUC conlplainr il'Qt\>e~t'x, 

ir1hc7ilex:i:ile service quality causes significant dnlnnge to the CLEC. Nut oil't>- i i c ~ t ' ~  

~snupr?sit;ion nwke no sense as there are always darnsges cvhen ILEC \i.llc~lchizie scrx*icc i t  

illadecpuatc, it provides Qwest wit11 no incentive for Qwest to riot subst~~latiall); 

diserirninate. 1fQ~vest does not face the possibility of additional liahili~y. i t  cotrlil g;it~ic 

I ~ I C  prtZcCss. cnmnrencing a costlhenefit analysis 011 hotv much it ucrirld cost to plr~ct: i t4 

cc~nrj>r:tirors out of business. 

AT&T agrees that here should not be the oppor-tunity for rfoublr. recovcrv, "ihc 

convrrrzcrn laas is clear in indicating chat s plaintiff can sue under alternative claim> fT>t' 



rs ~ L G I  I;UI. ~ ~ 1 1 1  i)ttty I - ~ C O V C S  once lor the same dan~ages and/or losses. " Because the 

QSQW renxcdies rude. only an indirect result of the purpose of a perfoi-naance as.;ris;rncc 

pi:t11. '%to onsure that markets remain open after the grant of an application."-' the QPAP 

~;hotili*r not limit a CLECs opportunity to recover remedies. except to rrquirtt offset to 

:tvoicl mr,~ltiyItl penalties. 

'I-110 FCC is clear: Liability under plan is not the onfg mechanism rn 

ol1'ht.t tile ROC'S incentive to discri~ninnte. Other incenti\.es of continrted 

solttpliatlcil iirclude possible feder-a1 enforcen~ent action~s under 2171(clj(O); 

liiqaa9detrt.d danlagcs under interconnection agreements; uncf re~~xdie:, 

ah%clcintod wit11 zn~titrust and other legal aciion~.~"ven the Texas Plan. \v!licl~ 

Qw.~st has izzdicated in swori~ testirncmy that i t  modeled its plan after, indicates 

,L t * 
t t 111s: appIicrttion of the assessmerrts and damages provided for her-cin is not 

i i u ~ d c i I  ro fo~c10st: other no!~co~~tl.actual legnl and regulatory claims and 

r'c~neeiics that may be available to h e  CL.EC."~' 

F~rl-thennore. no Commission has allowed @vest to maintain such language. In 

C'ctlt.sz*adu, the cclrnmission drafted plan mandates that CLEC's coulcl pursue {host. 

merncdies if i t  could cstablistl that the "CLEC could present a r.eason:ilzle theory of 

dan~agcs for the deficient per-fol-mance at issue and et-idence of real t~orlti cccrtlomic 

Irlarfia that, as applied over the last six months, establislles that actual pcnitliica cc~llecrrd 

l:ir deficient perfonl~wce in the relevant area do not redress the estenr of ~ l ~ e  cor~zpetiti\ e 

hnnlz. If a CLEC can nuke this showing (to the relevant Cnl-ilmissionl, t t ~ c  tlctior! shrEl 

"-- ,-".--,".-? 

' SVK, r2.,:l, l i ~ / o r - ~ i t l o  .Ilrr?~ 1~7.vrr.rrc~iions 6: I4 ( 1998 ). Src i 1 1 , ~ r r .  SIC\IJOI.~ 1,. Blo~ l r~ i ,~ j ' .  f7j.7 1'.2cl 1.182. 1 7Q.t 

iColo. App. 1CI)'t-l). 
I', 

,S;P l.%'f' 1P.1tis Order at fl 4 1 7 .  
h f s  /= ' ( ' I '  ?;'z!p; OI'CJCI. at 'I[434: FCC NS. Orda  at flil:?S. 
3 $ c'zrt;rci~rncrzt J : i t  96.1, 





he ~ U : T C ~ ,  TO t l~c  cstcnl that CLEC's contract actio~i relates to :tn ;u"a of pel-fr)r'm;tncc 

nor ;ddrcrsed by thc QPAP, no such p~~oceduml requirement shall oppi!-."" The 

I"rrlot-udo Comn~ission took the FCC inancl:lte on the topic into con~id~ '~ .~ j t ic>~~ anif further 

fir. is true that, in an ordinary commercial contract. parties \\,oulri not flavc 
the iabili~y to supplement liquidated d;~magcs. Thc SCiAT. though, i h  not 
arr ordinltr-y commercial contract. Rather it  is 3 reg:ulr,tor> tiybricl of ;\ 

contract and 3 tool for furtlie~ing public policy. This Commission 21as thc 
;~\ithorily to ensure that Qwest's intel-co~inectior izgreerilcnt with OLEC> 
pri~t1-101~' colngetjtion and adhere to tlie Act. This Cornmissic>n atso has the 
a~lthority to levy fines on Q~vest for providing poor. retail ;~ncl ~vholesalc 
set-vice. Thesc principles, combined with the broad concern ;[l~ont post- 
27' 1 backsliding, justify the risk that occasionally Q~Lvest may 
overcompensate the CLECs for their dtumages, while gl-eser-ring the right 
ol' t11c CLECs to suc when they arc under coii~pensatccl. Tl'rc lLi,\;k tn (,)vx*e~t 
is mixigated siibstantially by tlie probability that a court ~vould tiot :lilo\t. 
cl~uble recovery and would require an offset of any amount tile CLEC 
r-eccived under the CPAP.'~ 

This position was f~ii-ti~er mancla ted by the Mont~ina C o ~ ~ ~ ~ ~ ~ i s s i o n  ~vhict~ i i~l \ ) l>t~~i 

lire Colorildo language indicating "the Commission rejects as unreasoni~ble A A ~ ~ t ~ t ~ ~ ~ k , ' s  

recanzmcndatiot~ (which is equally or rnore egregious than Q1vcst"s cu:rcnt Innytliipc r ,  

wliich would preclude CLECs opting into the QPAP from seeking other rerncdicb ~thcik 

il ic;  srrstain extraordinary Iosses as a result of Qwest's noncornplitint I~crt;nrmancr."" 

TI-~e Wyoming Public Utilities Comlnission agrees indicatin~: 

It is possible that litigation between Qwesi ai~d a Incal serl-icc ctmtpctirt~r 
co~lld arise if problems could not be otherwise reso1vt.d unifer. thc QPRP 
or the SGAT. The QPAP draft removes the ability crt'a coruporitol- to go 
irrtcj court and sue Qwest for contract damages or tlalliagcs that could hc 
proven under n contractual theory of liability. It ~ iould fnj-cc the 
cc?mpetitor to elect the QPAP as a '"liquidated damages" renltldy. It Y$ (ttutcl 
he 3 naistake to consider the QPAP on* the SGAT i n  ~enet-id ah a simple 



contract: and it \vould be a fusthes mistake to require simple precepts of 
general contract law to limit its effectiveness. The QPAP is a docun~ent 
baseil on the requirements of federal telecon~n~unicatims Jr~is. ,  and its 
fnr-niatior~ is driven not by a mutual desire to engage i n  local exc-11angt 
teEeco~nnlunications service competitio~i bui by the legal rcquircme~rt thttt 
Qv,.est's local markets be fairly opened to compctiliion. Quest's p : l l  is 
 lot simply to open its local markets but to be allouied into the lucsntivt. in- 
region intcrLATA originating long distance market i~ots  denied to it b!, 
la \ \ .  Thus the analysis of this case and the QPAP has public policy ;tnrf 
~tlblic interest diliaensions beyond simple contract In~v. None of the 
patlies t s  either the VTyomi-ng or the multi-state p~~oceedinp c o ~ ~ l d  pmduci: 
e\*i&nce showing that there could ~ io t  he illstances in  1vhii.l.r the QPAP 
~aighr be an inadequate remedy for unfair, anticumlpetitive or rnr~ntr~~olisiic 
twhizsjor by Qii-est. We also do not believe that we, or srij- of tile parties, 
r::til f~>rtttell the future with sufficient nccu~icy to say ttlat the QYAP is 
t~t,sxv ::t perfect reniedy arid that it suffices in all cases, Thcsefhrc. tve ~~ i i l  
noi allo~s the QPAF to limit the ability of a cornpeti~tor to go illto cotirf t ~ i ?  

can!- theory af liability or wit11 seg~i--d to any elerrlent of damages. -Jhc 
avenrtes ao recovery should be open for Qwest and Its cornprtitors. E-\.t.~t 
rf~augl~ QP.4P pnprnents should suffice to compensate CLECs, thet-e mil! 

be instances in which poor perfo~~na~we by Qwest causes uirusuatly higll 
tosses by coinlpetitive local exchange carriers. The QPAP nncl the SGA?' 
st~ouid allow CLECs to recover these lc~sses thsouglr court actioi~ if '  there i h  

n ~aI id  cause of actio~i.~' 

.%s such in Qwest's QPAP. it colilpletely ignores rellevant ~~'eoedc'nt. ii~s~tziii 

iirrcrrtpxing to create a bmier against alternative rerl~edie~ that nlny bc appropr-iate. "TIris 

C:'omrnission should also note that QPAP $13.6 and g3 .8  are hot11 cspccially corwnrit~; 

in  Snuth Dakota as it: esseneially negates the Wholesale Senrice Quality St:~ndsrd& ttlat IZIC 

C"LECa. Department, Con~n~ission staff and AG have all bcen aclvoculing, It' QPcsl,I> 

3 13.8 rilmains, rile Wholesale Ser-vice Quality Staildards are for naugllt. 

For the above stated reasons, ATSrT's proposed lan_rua$c ix :th fi11tnv.x: 

13.6 This PAP contains a comprehensive. set of per-fbrn~:lnce 
metfiurenients, statistical methodolngies. and payment mcohanisnis tlltrt 

arc designed to function together, and only tosrrhzr-, as an i n t e~r -a r~c l  
wi l~ie .  % W - B + C " M . % W - e e k & i ~ *  

. . 
k f  w~---h&~a~iw 



: :; CLEC ~ W - i e s - t i W i i ! %  
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. ~ & w & ~ , ~ j ~ h l n r r n r l n l - + m c l ' & i w i t a &  . , . .# . f+g 
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CLEC " s ~ ! W ~ v M ~ ~ ~ f i ? e t i c ~ t  - 
311 the altenlative. AT&T suggests the lan2uast. l~rt?ftkruci h! rhc < + ~ l f t . r ~ i t l ~ i  Lf:~Li 

$13.7 

The QPAP substantially and inappropriately rerletinr:~ thc:judicSiti ~ t t i \ c~ * j ? t  i z t  

offset. Specifically, in  Section 13.7, the lat~guagc pruposcd by CJtklcbt iatXic;rtr:\ tlr:rt "-it; 

for ruly reason Qwest is obligated by any Court or regulator;; zt~tl~nrif)  LII l'irtiivttSilh 

jurisdiction to pay to any CLEC that agsees to this QPAP conrpctasrlicrry' ~ii,l;tr~t,i;t:l\ \ t ; ~ ' c ~ x i  

on the S ~ S  or analogous ~vholesaIe perf'ornmarlut. covcretl thih Qt',W. Q~lt ~ ~ 2 . t  arr:tj 

offset the :~wilrd with alnoilnts paid under this PAP or offset ftrttlrc g;rttxlcriis i i ~ t ~  crt~tli;i 

this QP.4P, or may recluce the arnoulrt uf any pityrnents rrradc or due ttr ;lt&:fi I "E ,i:t i iri: , i - l i .  

this QPAY by the amount of any such anrnrtl, such thttr Qn'est':, t~:in! l iakvi i ia ~rh-tl! !I;: 

limited to the seater  of the amourst of such reuvnrci or the ttolrinrtt i d  ;tiat p , t>rl icr irz  tu.:% . 

or due to such CLEC under this QPAP. By adopting srrch (1P;;'xI2, Q 'IJlrl' r-tsntcrat.i t : ~  ~ ; . . : l r  

Qffset."s" 

--- 
1 r i  

!Jtr.t.si Sourh L)nliota QPAP at 4 1.1.7. 



T h i ~  QPAP section proffered in South Zlakuta i 3  exelit i $ d t l r w  itrzil %$!,it i;;z.c-r 

proffered in other states (when changes required b\ Atztt>nuh i i r l c  t ; 1 t ; i 7 . ~ ~ : 1 % t t " 3 " ~ d ~ ' i f ~  v hx Ei 

state as follo~vs: 

If for any reason CLEC agi.eslng t t ~  thi:i P,&P is :I\\, ~r,Gc% % ~ ~ t \ ' l p ~ ~ 5 ~ l ! i f ~ t i  t i i t  

the same underlYi~.t~ activity or orl~issicrn f ; ~  .it.hi~;-t? Tier f 6-r~ tr f ; ~ ! i .  

assessments rue made for [his PAP. Qn'est ma) ofEw$ the .rlk JTL$ a i f i s  $Ew 
amounts paid under this PAP ar offset future Iris! ttrrccri 4uc" k~~i. i i .r!: .  t&c fs,'zi' 
by the arnourlt of ally such re\v;~i*d. This ~e'c'ticm i+ mxt Ltlteniled t i n  ;*ca;atir 
offset of those portions of ntq  dail~nzp afffl\\eci t ' t~  r ~ s ~ t t r : ~ * ~ i ~ i : l . : T ~ r , l ~  

theories of liability t i ~ t ~  are not ;ilscs rcccrvcrab1~: trm,iiz:r ctrnrz;tct\$,if elrt>i5r ic* 
of liability. Nothing. in this PAP sl~ouitt ha: re,& ;Ir jar?nriEkrrrl:: ;ert rtfi1wc-f 

' - related to Qivsst pa>-rne~~ts rsiatccf to CE,EC tlr rBr~z~l- j3 , t r~tr  g?try-t..rz E F . ~ ~ E ; , I ; ~  

to property or persorml injury."- 

'The ramifications of Qwest's concept csf t r t . f w t  irr ckntsci c i r i t ~ i l l ~ * t ~ i i t i ~  % * 3 ~ ~ : i t i i a T v  

. - to both releirant law, Comrnissinri 311d FCC' Findit~p\, tZ$f%~";tt ik l i & ~ ; t % b  i L'%F~?.?!J~ F L Y  i ! i ? ~  

', i h d e r  of fact to co11side1- to assure thtit it, pan? dt.!ei ~ ~ t k , k T  t f % r ; l i k ~ >  i f~ , s i ! i~8tv  r ( ~ r 2 . r  ~ - s :  

Qwest's unprecedented action t i  .e. nor cont:\jnc.d so ~ t t :  :xppi.i 87 i;~11" r a i ~ t i , i ~  $Fti ; P : $ - : ~  i:i-: 

with language indicating that Qss-est czrn u[aifatalna'&i) t ~ f f ~ u i  tki~%k%ztirnt.~ pui!t.! ~kfirk.2~ bh: $ , f D ' z i  ' 

and!or offser future paynlents ctuc under thtl QE5414'. ,4ccwkl;rigly, b,ks$::>, t id;. :in!&$ i"tr* ,ti+&: : 

unilaterally attempt lo n.ithhnId funds f'r-orir :~juclct;ri tnch;:rlt.;:ak6 .;l;tanrrw~ rh,a; ;kii%rf %611r lY-  . 

were already paid ~lnder tlle Qf'AP, ax n t z i t  i \s  tt~;ts <Jtteki dr183t t  ,~ctts,ifi)  Bt:,?.. t l t t  I r i p i i i  r i  

withhold payments to  the CLEC if'Qivc\;t fedx that tksi: f'L,h'f%' !.taa, afrt:*:,stiS f i ~ ~ ~ i  i',it.l 

Certainly. if  Qwest is goir.rg to decide iitsen ;init u ilcir 12% ,E a+t :&%.t'%. t i  btli!! zl+;Lit ;* b : ~ q  ' : %- t 

open unrerisonably to litiption anti iilrpcai,'" px~"i.e.f:~ t.-fx,-ti tjr?: f-4 'i li,l;.% ;lrs ~ t : ! - ~ ; t > % t  1,. .i 

pe1-i-or~nmce assurance plw.iy 

Attachmenr f-i at 4 13.7. 
$5 St~c C.S. CJI 6: I4 i 1988 1. 
h'l Scc~ FCC .C.\r* Ihrk Cl tz ip i .  at if 433 



The Texas Plan. ~t-hich Qwest irrdit;;rtt':s i s  r"ilc~i,leiea_f i ~ .  peri;~grir;,kni-e *g2+a:iiti;*; i j;38,tr;: i6i=:i 

* 

spells out  the relevanr concept in urjnrmotl Eakt. tmr $1. $f,-l' ;rr "."ri;i~i; :I c;.I,rz+z- "'-., i-,i:rk+bf i.i: 

not the nature of damages :;ougi~t fs) CLEf i i  1.~e.12 tit;$$ = ~ t t  ~i!%wr $5 ~ ~ p p ~ ~ l ~ g ~ i - ~ . ~ t : =  :s :if 

. h determined in the relevant prclceedin~~. . o i lf tor ~ t r k )  rc:*i\;l-il C ' F . k X  -tFf;?i;iri: iJ> ~ f ! _ : l  LaF" tf" 

is awarded compensation far the mmc ar arttgIixgni:s u ~ j ~ ~ i f g . . ~ i $  &ySlj+ ya-32~rgk-1: t-'rt~c~,:.i ?it 

- .  
the QPAP,  Q w s t  shall rlat he forerloied f'~ctzt'i birgt~iflg t&;:t it>& ,j;r"i,ty:'f .:; t l r g J  ,'ti $t-+ 

with amounts paid under t l x  QP.~P."*'' C O ~ C > ~ ~ ~ ~ '  (ql*-ltF'l.' t : i i t ~ k g  t~~~~~~~ 

Wyoming  omm mission"' and %lontat~;r Cotnt12i\.rir$ii akxi g~h:;li,.ir i ~ i  i. .1 !: ,%i:) ii-2 - 1.i: - 

for offset in the t-ele~ant c0ru-t rtf i an .  Hg.ts5e.t QP, T!IC ? c $ ~ \ ~ f i ~ i f f ~ &  txE::'6-tt;~zr~..icb:; l i t ~ f - ~  i .;,i, 

"the Cornmi ssion rejecrs Arrt<,r~tuk'i siltad Qi,ilecz 73 E r$%<i t t < ~ ~ ~ r $ , \ ~ r ' i ~  tt s**:r.;.;loa-. $2 *: . .: 2 

offset damages a court or. ikthtlr ; f ; p t c >  i>pdtti~ $5 $13 pix C$,$$gV b=.uc sRg l t d - ~ i f 2 ~ t c a ~  (3.: QP %,is 

payments to thaf CLEC xt'i~en tht. d;rtnug~s isrrc @::i+;d nri hqic p,;rkr%+ i s  $;;%?:: .-sEr; g";~:!  lttc-: ~ i l .  

The Comnlission dues not befieye tfiltiilft: rc~~a>r;t.ck f,rk a t A F  %it' &I;F~:  I!~%z, ,,a;:;;:. 8% I+"-: 

* c * +  P $2 perf0I3nanct: is proper, b ~ ~ f  find5 it3ila: tbc ;r~~$%rctpriirtc e%t~rk kin1 .Ikg:~kui"ka"?~:b!i 1% ?i.t7''- -. 

award 6 0  a CLEC S ~ O U ~ C ~  be affxcc.; ii r:i;$ Qt~it; t t t .  'btit ii tFtc :V,*$;~B;* ,--~if;ki: *Z i  L~b/-'!i:32r ir)r~r7, 

i. i body that awarded the dumagc.i, fa it-.,. C 3  Strktaiki;i> , ~h,\fi, gi*i3~t' '~ih, # \  t i~Li.t: )b::<_ trf: 

wllether the pet-fnn~lnl~ce ;kt i\ctir i 5  %he *z+,gr;rc ;~:~ttattti,tc~i.,r ;YC T&:X: u ? ? t i  f i  :: 11 

compensated under the QPAP. Qlgi;e-d tt tk~$*.'6&'4$ 4i~cp!,ec,x X5:$ x i c - ~  r i ;  _i .cul,~~~c- %- .*vD 

. . QPAP Section 13.7 i I ir'ijJZf33i t..cr,ii.trki vL t i i i  $he f ~ r l j c a j ; ,  :;~i:: (r -*;. li+ipl. i $ $  '~1' 

recommended language: 

40 Attachment I at $6.2. 
"' Discussed helon. 
'?? Attachment B 21 p. 34. 
'1 -3 Attachment C a1 p.5. 



Ir; fzct. Professor IVeiser made tfrk crysf;;;l dlicsr' sir hil~. rc~er:t 

supplerllental report. indicating with reegarr$ rn iihc t k f & r €  ppftr+, ~xirlli f G t &  .?x&bt--.=~~+$ Eii 

Section 16.7). "it merits mention that an& the a.t.fe;.;tntr fi-gLfcr r ~ f  Z;ect --3/ttt fie; 

Qwest in its unilateral ddiscretior~ - carr judge \\-hiti ,rr'iloiiint, i C  ~ t : i ; ~ .  i 3 f  %A%: ~ * . ~ > F I ; E G ; %  

should be offset from any jridgi~>t.nr For a CLEf Era :s rzkitsti. Li::_"tar+n -' ' -  

The CPAP recognized tire iudicit?! cctncept r t f  i"t.f l;ra, itPrl2 f$zit%: C : ~ T : ~ - ~ : ~ ? S :  r ~ t  

9b offset. ,4T&T has prc~posed ;rltcrn;-rti.t.t. I:arlsri;ryx i-lrt (~zIs~*! r ~ h l  ttaili>\; 

13.7 If for any reason CLEC ingretliirg to ~41is f 3 ~ % F y  is -  ,rtT ttrd-;..il 
compensation fur the snnle rlrr annLn.iaprsrrs. w $ ~ t s i r t , i t c t  ~ " ~ P F ~ ; P x : I , ~ ; ~ ; L I  : t%t r"r r:xf 
by this PAP. Qwest -&-et&=~Sr;~tI r tc~r  F* ttxwk-!.,b-::ii. r:'2,ii? 
arguing that such ag~ard shcll~tfrt be ~sff%et t;ril~Ez : 5 ~ 7 1 e ~ l $ f 3 k $  plligE L ~ ~ ~ . ~ Q - ; I P  $;$. 

PM ~ ~ - ~ . . ~ ~ t : ~ - ~ ~ f k k & y . l " ~ ~ 5 ~ P - k ~ 1 ~  *+ii ep 9 8 ~ ~ 1 . 6  2t.G 
sw&lawa&. 

z + *  ..- 13.3.2 By accspring this ~xtfora~zncc ~.~:r~tet$) p1iit-i. c s;, t"i ' dgtce. th.tr: 
Qwcst's perf'ormancc at,-ith r ~ q v c t  ty,? fhic FLYIZCC~) l+-E:irii y2fr:;; i i e r f  bw ai-gd a.. 
an admission of liability or ckrtpahili~> 5 % ~  .i t t a r t , l t i t ~ l r  a 4  30% -,$,kit: C ~ F -  

federal law or regu13tillns. @%&kqheif% +5 463rcfktkl%i &+.-~P$B%, h t c h ~ ~ ~ ~ > k  ~ + 4  
- L W 3 w * e 4 i l . s y - 7 1 ' k e  i-ygkj~fi;cl;st~r;ttj r l k ~ t ~ c t i ; ~ ~ ~  rl.enier +jpitt.+~ 

- 7  

. . 
~ W M r i t + p . - ~ t t e - k ; ) . & y t ~ e ~ ~ i  4ligi~tt+ t+ga*, ~tk?$,ny: 

~ ~ F & @ ) E . T ~ % % ~ % ? F : ~ !  -rk~f: !$:Flit % "1: t t ~ i  
paragraph do no agpl5- to itfty pmceeding i.~t:f$~&t file C ' s t t t ~ ~ t ~ : s . ~ ~ ~ r i  i p r  t f ~ e  
FCC to determine whether Qt~est hac rrtrr try- ct~l$fittttt:~ e t s  ~ r i ~ : ~ $ ' &  a l r ~  
requirements of sectio~r 77 I 13f thc ACE, 

i 3.9 See Caps Section 12.0 abcrve. 



H. 8 14.1 Qwest ShauOd Respond to C%,EC Wcyritmlx fer $ 1 1 ~  QIi;LEB*'3 itl:%5.;% 

VVitHain T t ~ o  FVeeLis sf the Req~aesf IJISGUE St** $471 

TWlile A'T&T appreciates rh:tt Q$vei;i i i  ts.Sffin~ a(: nraliYg tt'ic $B,EC- r,biy ' - :AF~~ 

available, they believe it apprcqx-irltt: to estaktistt ,in inget i :rl fr2 s k l : ~ : ? t  #*fi.;,r-: i s s x ~ 5 ;  

proside that data. A CLEC will geiltzfi;lii> iLeqt~axi the mu Firiial !$ it fwqityl:~ hiicrg tti kixrlT; 

I . C  C 3 .  

problem with the Qwest repnrtccl dnt:k, Xt is iullwsxatla $hlgr \\ir,;t?em+ i,t7,a e ~g-',rt r & y =  r.,& c 

request that Q~vest rrspa~id in it tinre15 nznntlcr, kt E~-G;BW ~*$xxnp-. ~t k ~ x t : t r x ? t z  l .L-I 

AT&T proposes an inten-al for Qtt'cst tcs pr<ticut, i r k  CLEW raic 4$1~3 q~i~;b .L ~-.r:x-.t~t~:idth;C 

should Qwest fail to meet than in-tewat. 

Upon receiving effective secriarx 27 f t!itrftcxit> fftxt-ft BIK FCCA f x 3 i  a :~EJ~E: .  

Qwest will provicte C tEC ghat h;rs sa sppk'a.? cd ; r t 6 ~ ~ Q ; t > l r $ 3 ~ ' . ; ~ 1 . ~ t ~  ~lgwi*;rnrr'w 
with Qwest. n rnsrttfrliy repnrr sf  Qircit'.: ~~ee&,nri,zta;'c:: f t~$  rtk: 

rneasurenrertis identified It1 rile PAP EF &c B,\t-.i 4s: ikc f ~ i i r w i h  t ~ , i I l s ~ ' \ p r ~ ~  

the month for whish prrfirmr;tetre ;:~-tflfs -ti'e bcrai;: _:t~lptt~%~A. % I , L K ~ ~  s,  
Qwest shall have s pace frc&t?cf sf t i  ve F;'~i"i.i~ci.- i t ; ,k~ i t ,  * i ~  $k,rr <fm+:i; i'AairE 
not be ciecn~et: out of eurtilf?;\fi:rzrce ~6th r b  rr[3t)r5S~t$ ~-diffi~:+tti$:~"i F~Z::*I\~: FB:;- 
expimtir~n sf t l z ~  five btlsitles~ $ti124 periikE. @~?gl~p!c$ ill$ t-rtEI~u.. i, 
analyze. amti report prfen17:lncc &x;$ fix &%ski ~Slz'~iii'~T:IT~blic~#tCi i;k%,t$r% tst i  

Attnchmrnc f in it~cc!~dikL'f~c a'f'$tg-i Eke rDtjaf c~~tj:tfF W S i ~ ~ C % l t b  ~ t f i  ihe $fL>- 
Upan CLEC's rctljztesf,, diita fib L D ~ ~ ~ c  tZl,E$Ci*~ ~ , t i r ,  eE,5t$tb, x?f ,$:r: ardfr~ict 

thereof, will be k ~ ~ n s r n i  tted ~~+i-qy--~ k$xgg\7q:,. 1% r $ M r & r f  r . ~ b ~ i ~ f $ ~ - .  / r  t; '! ,g:a i t ;  

a mutually acceptnbltz for~"t13X, pr~ l f~r l f ,  ark& tri.:r~rirsi~%t*a't F ~ W ~ ~ F J P ~ Z  3 
hi lure bt_ti.rs.esl t t ~ s  ~ r ~ ~ ~ ~ t $ ~ J ~ g ~ ~ j g $ ~ , j ~ J ~ ~ ~ " . y  if fpig * k  I st. tly; t -f f :i ' -- '., . -* 

requesr will be t r r , ~ p ~ ~ ~ ~ ~ ~ & ? r , ~ t e z x : ~ ~ ~ ~ ~ _ t _ t ~ ~ ~ ~ 5 ~ ~ : , ~ 3 ~ $ j , i . c ~ ~ ~  @, 

whicl-t Quest must prodtzce thr h.!yra~'Gccf ri;?t+t. "!~Ic,' (*;-;cri$ri';~ri~+ P~t4) F!& SLL&+?-. EF!$ i;;2Et,i'rl ii; ' I. 

section: 

14.5 CZECt $hail ftitt e the rigl~t t c ~  r !3s j t r t ' -u i  ,r;;,.:s,. t r i  the r,!:r _ ~r_i~t..!t.*,,k 

d:iia and businrts rufcs or r'sd~t't. f%::cxf$ tr*icd 4 % ~  ~;:a?;F~ade t&~c J,lt,r r+,ri i  tsw 

ntosl recent ntotlth's report ;ts pigf is: 1Etc d:rii$,i ~ t ' k - i ~ f ' t r " ! f ~ + 1 & $ i ~ i r  g r s . t ' ~ ~ ~ t  '1'2 m4dK!, * 



records and data mist be t m e d  ftwr ' ~ ~ . i f ~ ; ~ ~ $ k ~ ~  j ? f ~ ~ j ~ & i i ~ J  

in a ~lmutandl~ agreeable foraxrab. ' ~ e ~ ~ t g ~ i t = t % i %  a ided  I 

ialfornlation to tlae Cornrnissi~n tvir hc>ira arq ~ ~ G T ~ C C   ti^ E* i i t 3 l ~ ~ ~ * ~ ) ~ i , t ~ ~ -  J:%{ 4 3  t,;!.,; 

not be pem~itted to prc~t-idc f I,EC-.ipe<,.ific prfr.lr1r?t,~fs;c <jiata i lsa> Q. p: i l% e l  -,. 

'. L' "*.. -. Cornmissinn. ff the Comn~issit.s~r hii~i c3 i t  t?i*t% r t  nt.e44i r~>t,~t-\\ t r -ig?a.---f; a - " - - -  

perfornlance data it sl~oufil m:&r tlr:it req~t"?~ direcjIr ~ . L P  t 9 ~  -F:%$ S d f -  ill );'trif-8 - $  F;:I tp.~; ~ t i :  s i t  

data directly to the Cun~nfrftis~it">~rt~. p%,T&*F' $x5ipit~$k xh,tg a f i ~ ~ t , ~ j l r ,  6d 7 {$i:fe%5;'tq ~ y r % * 1 $ ~ , ; ~ . ~ ~ i  I 

')L " its payments for late repons to 5,"jfiKk per d * t ~  f i i r  ,d$ ~1:t kt.,. iw.itr:tt i ~ i + > ~ x ~ ~  T t i 2  i , Z F ~ * I  133:7i 

Colo~ado PAP. .S;ecrricw 14.5. 



. . 
does nor provide Qx~esr mi6h ~ j g l l j f i i a ~ ~ ~  i,tlccn-;at-c fa;r<xf~zg+r tqz'i;:~.: p+-efi?r~r:.+a*-; ;~;n:c:i 

per day f ~ j r  a failure to any rvrtns nnti ;t EJ::>IEW~"C tt"f 5 !.F$$E ,pa ci,~$. 5 : ~  *- 't;;:i: i : : i  . . - 7 -  

<8$ -- * 
perfo~mance repon. In srldition, tire Tk\-as Pcrfc~r.rwaaur:c EILTE~c.~~: i'i-:;~ ;~~.j:;~;rc .% ;:* ;:% 7 

10 less 6 3 ~ ~  10 produce 3 repkn and tft-g~*.,  nc~t Phi'i i t j ~  Si:c 4~ .~1~5; ;?1:  - !;1 + S  ":: .,> $**--I 1 ? 

before payments are recjuired. Tt~e Tcx;f. Pc;8:ir:$rdtlcr9 $$CC&~E~$B iyi.:-d~ .$-,. : , i=;p:- :.re$ 

days in calendar ii3)'~ - rltst fPui;ines< & ; t ' ~  'C ij- < t r * 2 ~  4c,S\"1e-.t-i P:lii-?i7ns~F, I 

Pel-fornlancts reporting i u  rhe ci'3ri-izsz1.c>~ p4F3 X, . ~ I C  Fi,T;;.-rfi hL i. . i t  .;::,r-P 

CLEC and can~-l.mis siart I " ~ * I . - ~ G E ~  f~r~xe:tlie ,'A. -E'+l ~JTII ~ * q  8 ~ , 3 . ~  s ppvL'4;= 7-szc 

reflect that a 5508 paynteat i t  i 4 i  k Aue f1.r ~ ; i i h  b%$~iy~";~i7 f S ~ i * i l  ih*~? !i $i j- ' \?*ie:. I;' - 

report is late ixnb that an ;bd&k~iiif~~:tl S5Q%S $T,Y> ~ P S E " R ~  r,r q?$ 8?ri7 T ~ X R ?  ?%Y 4zi. :: "-::.i7:c; ,'% . . !-,zr 2:; x,.i: 

I 4.3 717 the .ex am Q.=; rqs d9s.,::- pr*%i s :i .",6' ;$rr$j 7+jk B 3 L ; i : s .  ,*, :++ 
.it.ixlh a ~ ~ t a ~ r f h $ >  P ' c J Y ~ ' ) ~  tr>- dre $:%-ti &.a>- t k  g.tr=ng& $ I ~ I ; C * X  il:yc :::ity; ::;, - ? t ;  

> "  xvhich pt*rft~~rrni~^~~~:,:e ra:zuXxh ;ire !kirrg f ~ * p a r ~ g c $ ~  $$?a:,.& =% $11 p+,. 1 - 1  :f:e ::,:cri, 

3 totit1 of' S,SIH) f ~ r .  e;ruk fj.*rtaJ$lcv+ i;B;1.) li v gw$+s, fr $hc, f.'!id3, { ' ; ,,: .. 3i R r 

r e  f I f~f'kC>it55:~ r k W  4 % ~  . ,~ iFks, i i  :-fi- Fn 4% btr .stri.," , , 4 -, 
m " ~ e  perirrd. This 3~to~it'it raltpfe*+.~"?iti.l :'3*&%8 p,bjgi:w;?i:_: #rr*' ~ , i ~ t p  ,$?%:: ,+ZD.*\ rxl 

t he det:c%linefl@t3t!ti&taf*&p+,".~agw~ja qwt f i y j  4;[ *rp~514j51 i%t~kh-l it ......- 
A*. 3ggre.ratc C:'L~&rcj%ort Prim- xt? tikc d&e :i $55 $;$$+* P C ~ : ~  I~ +, 

r -  

Q w ~ s ~  nrn?; f'lc\ 1% ! . " ~ ~ t o . ~ $ [   ti^ ;I 4 ,G'u e$ %?f' $FBc~ it,%) 5.t:g;?1", r k  $ji, $5 i;?kh: f j v s  

reasons. for the . ~ v ; ~ i %  er, 'KBrc €'0rrrt~1&+\c.s6igf a4r,q yr,$~lir &L:: r.b ,F? -  (F $++%' 

vaiver. or pfitxklrIte i - tttwr wkct r k r t  8tra.s fy ~ q ~ , q ~ r - t . ~ ~ ~ -  



K. 5 15.0 Qwest's Proposer] -4udil Pmrl'sIons 4)a 53% I*)rc+%ida- EP~;&~Z%I~%~E 
Assurances That The Q ~ e s t  Reysn~e.tl ifafs I* .bixumtg 81aaxr %;:a*, S P *  

Tile FCC bas provided guidat~ce tIlal 011c of til;e iXc: cfe;;\~:r9.. .?r .i:'r t 5 B r l l r z  -~;ri:r ::I' 

, . plan is that there are. 'f-easar~al-r'tc asi;r;r3nierr lhid lbe rrpe~fllrd th-iidt ;C ,!,- +~IT.T:~- 
' 

z - Q\xiest's proposal does 1101 pral iJc titat tj4pe ylt :i4%1*~-dfli~i'. f k h ~ ~ ~ a '  , p-,.--~. E - t . ~  ;:.l:%_-,)ic 

I language in Section 15'0 is U I J L R ~ ~ ; ~ ~ . ~  c t ~ t ~ f i ~ ~ i : ~ ~ .  ~ ~ g l t ~ f  gc:te1*~?!2t ; ~ % \ ~ t l ~ f - ,  Tq , .,L, ~ 1 5 ~  ~t . !  (lL1 

As an inirial matter, Qu-o\fws atli!ii pt57p,~;ji i-. ,$y2fiq;ii~ti'i~-i i?:~ecd:rf"~% p t  ~:~,gi2~;*, t! 

! section 15.1 that, "Qwesr ts-ili t ~ i t r  :sn inticpcwdw$ L f t ~ ~ i a i ~ ~ ~ "  ~ ; : d  '*i:;t~i ,ii&.k:~f~i* h: T ) [  hc 
I 
I 

chosen and paid for by QLYCC~.'' !t i4 ini%p~)f'&3~fZ;%~~ ~ { \ R F  f>?t $ ? l i t  Fi\c .ZF% 17 IT <,-F:~-.  31 * %, :-;::, li-; ii 

% - select an audito~.. Penuitting Qstckr tat ~rt'lect an Z P X ~ L ~ < ? F : , ~ ~ C Q ~ \  ai'fitZ114'* r ,l"i-& %li;:.. .;iri .. ., 

the independence of i i ~ c  audittw. I t  5\t~ai%t9 &c Grit-cr if t , ' ~  'i4.egdi k-t,'i?;i:?'i,ls .;I .n :!a F: 

selected the auditor after recrciving itlpatt frun.t t$i~,r;t, &,+ <-I T;$ ) .  %ij~.bi IES~: b,~lbk%q *~16$+!~~;:--:-~-. 

parties. The Antonuk Repoft nlsrl t~igf~tiglare~k $ 1 ~  i j q i t r  :p+tpjb~ bit. ,.L,; i,, PIpt.; qj: . 

auditor. The Antilnuk R c p r  t s6~t~e.c: 

the c i r~curn~ta t~cc~ ;rt  i\\t ic ~IL'TL'  J & \ 1 ~ ~ ~ ~ ; 2 $ 4 2 ~ ~ k ~ 1 ~ ~ ~ ~ 5 < ~ 3 < - j 7 4 ; i i i  

work calls for- retention 135 talc c t ) ~ ~ j ~ ~ L ~ ~ _ d - L 4 _ k ~ . t l ~ j J ~ j , ~ ~  - 
considered & ~ g ~ t p & ~ ~ j I & & ~ ' $ , : ~ ~ j  ' ' ' 
(emphasis added 1 



\? ,%- &.<>t 3 pi!, g,f&p$f&?g i*? $2;,;i; <.g$sF3;:iq$ 2 5 ; 

. 2 ,  j,21r.. ,am ci; jk &>. ?& . - s ..- separate audits of " ' p r & p ~ ~ ~ ~ ~ ~ ~ , i :  f i y ~ ~ ~ . ~ : g g i z ~ ~ t , i  tb$ ! E , i  8+z!L ,:i..~z. ,j::r;,.s :x;~-:;:^ :i ;;%.$pP$ e;:;;:k .:;:(' 

inaccwficy and ta2;;rlcpkx$*" ;x+gLf, ~6$Tt.:E+::iile -- 1."21 A, 

-.!tr ?',, ::, ,:,,. , .:,;-? ;?L.<:. ,.- ,-... ;*:':, j< ,'- ,$ r ,;; , , p 1 2  $ 1  p g , " ,~ , .  ; :  > 1 ; :  >,.. , ' , . . , -, & - > , 

Q\~'e,si's P M P ~ ~  ;&{b 

ta i f  tf-re perk)fii:>;;rage x-1 

a ,- i :. , . ;mother i . 6 ~  $ 1  t i ~e~e .  ~ O Q Q  t:":jls~.i: pg $~r.,-~; 5,g5$$g;gB; . e i-~,T.i$B~l;;~p:"s 

" , 
Qtye..%f ;%u&i$ f? $L$f!6fi%3'a $3 :$:gi;$$:8p<j. 3, ,; '8 i$,; ;>j> 

n q ~ ~ ~ i , ~ ~ g f ~ ~ , Q g , ~  && ; ~ ~ % ; c & g $ 2 g ~ g ~ \ :  s~;,~~$$$(# t&? :<@i$@i;-$ $j; 

~l:%teri;$- i,&j $tl&! $~$@xjj:i.g~+~&fjg3g .$%$ g$j:$$!~q$$$;$<%~;:j[: $$;&&4j;;+$$$yi;j+52>$j@:: :$, 

inaccuri ,.-:.  if^ % i211fi ~x~@[~$igg F'gf&#g 32% ~~$bd$'i;.$;$&~~@j$ 

ttjdrd ~ n i ~ ~ ~ ~ f ,  ("$yelqg Bra;z yg3ytig ~ ~ ~ ; . ~ ~ j p ; . ~ !  i);.. r - - 2  ., . .., i& . i :< *~ ,+ :~~  3 .sC.+~~F;;. .,+iii.. 

. - .  X%r.pr7fn.."' jyy &" Q" . $ :f,%$Egflg;$ &>&g f;@qx;:$3 i.3. p?#i?g$*:$:$$, %$;:, $&&:- 



lzriguag~ i t ,  hi%$ ~~ i~~p :~ :~~~d$  ift &&c:; lqz:$fg;f , $i2gg?;:ri,tf2, 23 ,,,; %:ti$:;F;,r4 $j$:gl:,. :.l:{,;;g;.:gg. ,, ,...- , ;2;4x,;!:g, + i:! Jt!i., s,yk,5j:f ..... - ~ - ~ ~ . , ~  ., .., 

~~~~1~~~~~~~~~~ $k$gj,@: .&;I$& g *: g$f~$&$~!;{. j&$j:i,ig.$@;$ " I  %,$$$ ,q;-3$%$$@;;j $$;;; f$F:$$;4;$5: @f&j< <4&;j:,,9 . . , . ,.!: Li: . .;,.j$;&k,,- . : ;,<;5t , . ?z:),;; . ,. .._ ;;+,: 

* .,.B. rc,$tlf f s  ;f,'??%t ~ g ~ i ~ i ; ~ j - ~ . ~ ~ ~ ~ , ,  

, ,, 
~ j ( f  &% {izzfcg gstc~&$&$ i3&$: @z,c %.&$$:i.@f7j$ ;& & $;$,,g;:g,: 3 + ~ , X F $ $ ~ ~ , 2 ~ ~ ; , % ~ ~ , K : . ~  ,:, ,,*& R-L"-h , s  :2.<,$;r$f!<,,. ', L7 ' :$&f$J-Ijti;<b ,, i!3 , '4: .ST? .i <: 



-Ir~cludeci in rh;ir section it &L. ~ ? r : b x : * i r g ~ .  

is duplicative (:id redtxatdan! zl?< ;$it> ., c f  ;x$ z astfia $ : ~ @ ~ $ $ ~ ~ g ~ g ~ f q & ~ ~ ~  =---,:* - ' - :- -1 

Q P N  or: ally nudi t ~ o s & ~ P p r ~ * ~ r p ~ ~ ~ $ ' ~ ~ & ~ - ~ ~ ~ : ~ $ p & ~ ' , l : : - q  



COII~-ctrori and cl;~ta rcpor~inp procestc5 clrrrkrid hc ,?ir.i.lai;.il firs- f.'$J-,f ,*r fC~-:: ; -  h 3-- 3 t  -.. 

measurement data collection nlrd 113f;l rc~t~'r$lr~;z ,rpft~r*.ses,  I~gi g [ j l+$l ' i ; ix$ fcr- .,tix 1% r 6 :  A,; 

. . QPAP. The salient issue is Q:i-est's j?er-f{;:>rz~~wi.t ~ l > ~ \ ~ . i ~ l ~ { ~ ~ i i g f i ~  ;J,E:,F t:c4i1-2: e:. 'i-:? I . i: . 

3 ,  reporting processes. Thc CLEC ttrng tt;e_lfie97c c YLIF;sE i~li ! i ~ ~ c ~ a l ~ ~ g $ i  <etfit.%,ii.iS z< .ui-, ,t:r%.-- 

some discrepancy. Thox ~.csuit~ nl:it ~ k l f j  ititcv r i l ~ ~ t i ; - * i ~  <t?i ::it -- C ; F ~ L T B ? I % !  p 

f"esu1ts. Ultimately, the cluc\tior~ ~ x ' j i i  t-1~- w$rn~$t~e~- tv S:-A>( ($*at c ~ i "  .. i-tt:; ;:I::ri.'i;*i - '  

, * measuren'tcnt data coI1ecrion ; u ~ d  iflt.tx rcporTrat:: tq-~it:~..<-=+ ,$ti- .it% $-i~.;r+\ ,;&s~: I~:,-: 

pTocesses will not arassvet ahrt.r quesrftrn, Scs-tinr; i5. j  ;I: .;.+.,;%-. z l r ,~ : iqd  c 9 fT$f' 15' 

includes the provision, "Eijts the cxearl <-1-fCfw i i  t ; i i f ~ r$  ! t i  t~ir. d & * p . t : ? x ~ 1 . 5 ;  !, r: r t :*  

any o\felpnFment mndc It\ CLEC\:1\ ;I rc'crrl~ s ~ f  clfr%- i f ~ f j i : ~ ~ ; j b  T ;li.=tit !-YV ~-~- : : - r : t~++~&~~i  ::= $r,F , ,, 

with irlteresr and an! rifkctccf ys-csnirrr'a <if ftt~.t$c pkp% TIIW::, ;58 ~4~ . ,1;1,p=4t,::~:,~ :$-:: i: I, : e r 

COIT~X~S the deficicni.>."* z$il> F ~ ~ ~ C ~ I I Y S ~ ~ S  are !$%p+k?~t t 2 ~ 3 t 5 1 4  % . ~ ~ i i ~ . ; t 7 * . ~ ~ . -  ~~;p~iyg~~, iTi-r;iF k: -; Ti.? 

CLEC" s. 11 is inconrci~~lisic i ~ c ~ i r  ;I rZip55;1 .;Sc$i;te~agz gr; I ~ L  jN~rt. ,i t i t  $a8-; P~I- . :  i.. :. c.y0'i ':' 

- i data collecticlln 21376 data repxtitlg g~)rk~t:il.~~e$ t i 8 t r f q r  ~ * t i - : % i  t , ~ l , % ~ ~  -3 e I ~ F I  :$ ;r; T-lL18i=, a 

. b the CLEC. Qwest's plsrprrhc.iI I:rt$;;~l;rp $ > t ~  .;1 ( -1 F;tT r k t i ; a r f j i : .  c!xtt:, IHi Ic  is,. +,* B > V ~  +- .: , 

reported resu!ts i s  dtlu\ic~trai, 

Qwest's dcikcti~e akxdir l;rr~;:~-s~dz~b in %c:,"tft3n i 5 t b  eq t~it.-i~:?b:j Y T ~ ~ < ; ~ ~ Y - -  t 

AT&T suggests rtew rep faccallcttl l;~rr~;i;,'r~:~:, T&''Pl+ f\gPjg~:,.ti$ !,$:,ir: * .  t b , ~  a,r.~i+=- br9, : 

extensively from audit o ~ r r u ~ s ~ ~  iijerrti!icr! f i r t  I!:&: g - . i * I i . i ~ f : l i t i d  f j r , l+Fi~~~r c r .?PJ!;l: .=a -r.ie t f $7 ,dd  

+ ' . * CPAB. AT<%T s u j t ~ ~ ~ \  ?hit I ; t t ~ $ ~ i ~ t ~  b<t;,ia::.i: ~i. ; : a + ~ l ~ , ~ $ + ' : e ~ f k + -  ,i ' -j;*r, ,:;r,j $ -  rca6:Y.  e s  * - a i ', 

chrtnges to Qu'est*s per.ft j~~rir~rc . t~~t -$  f ~ p - s t i r t ; -  .; i:,tv~: + , 

routincr, inclepcndenr atrt1ii.i r j f  ihr: @ac;ie j%yFIx~;rl,~i~r c a$*;i*h$ei i. a 5 %  F:; I-. t ; 1 i . i . i  



reyuesr mini-audits on 

selrctlrr~ the i71.tditi-r. 



1 5.5 CLECs shall h3'i.c t f~e  I'L& ti7 ~:TG!U;Q~ i~q< crk i c  i t f ~ g  ; j ~ ~ ' r ' r , i ~ ~  -- i~i+b:~~? 
data and business rules or C ~ I I I L " ~  I - ~ ' ~ " , ~ t ~ c g ~ > ~ ~ g j c c f ~ ~ r &  i& t!,$i & 1 ~ 2 ~ 3 b ~ 1 w  

.A. 

most recent month's ~qport r13,xx$ st' f [ 4 ~ ~ , i ! ~ ~ ~ t , f ~ ~ ~ ~ _ h d ' ~ ~ i ~ f  J B P ~ : ~ ~  ~ f i  !!";:v,.i; f t c  

records and data 111~~1 be ~ z : 4 " $ . ~ ~ , ~  - i f  fftc f + t 8 r $ ~ ~ i  t" )- 

mutually apreezthle fost11at. 

I 5 6 An independent atidit c ~ f  jhl~~rr.s.lft-~~$fI.c & ~ k ~ ~ - i ~ [ ~ t i - j . t ~ L  5 
subn~easurex identitied i11J&&2~&\13;tt 5 .1~1&~%rt,~~$:k_i-i~1$11,~ q- +~i~?_:k:~; 
Ti nanci a1 paylneit ts calculated b ~ g t ~ ~ r ~ $ & > ~ g ~ ; ~ ~ , ~ ~ ~ ~ ~ f ~ w r ~ ~ g ~ i ~ : ~ : : ~ ~ i ~ ~  
sh~zll bc performed zft11~*?1 1 y . Tb:J~~~i~y~$~b~j~E~jsJ1.'g~~~r GIP 1 -i' -2fyg Z?IC- 
effective date tile CPAP . an_&ti~g ct:gjw& ~ ? ~ t ~ - t ~ j & ~ ~ + , ; ~ ~ t ~ f i ~ ~ t ~  ?trkik;r+ ":.P:i;lj 
be pin one yeas after rile COJ~JZ,&~~~~I~~,~Z_I~'_L:-Q~~~~~~~~"G?~--~~ ;fu5&$_ Qcs. 2.; ..!I. u $ i  

pav for rhe first tit ree:&tc:&gg[iq1:~~;1lq~ C , : t ~ ~ j f i ~ \ j ~ ~ y j ~ ~ r i  + ~ ~ i y r ~ X ~ r b i , ~ : : ~ ~ ~ ~ ~ r ~ P ~  

whether the nudirs si-r:itX h ~ j i r t  t ~ r ;  $tie "5-itit-2 T:l-i!~,i;, ta.; i~ t>&~ - j ly  ------" --.- U&-V~-" -&- * 

ainnuaf audit shall CC&:~$ ,:nlS p:_~tt$lcs:! 
amounts. I h e  ; ~ i ~ d i x  @ 1 ~ t L j 1 ~ g j j ~ ~ ~ ~  gjS~f~~j t \~ !g-  f i > l r f ~ g ~ t ~ ~ t f ~ ~ ~  i j  > j,?~&~jiir~tr L. 2 .  

r 7 requi~ine fu~ther m.grsh,gl~t ;l+-j~i~zaji~jgi;i ' ~ ~ ~ & , ~ ~ r 3 ; ~ j t t ~ 4 ~  i + ~ ~ i 6 ~ : ~ ,  : , ; ,?ti$ -. 

subnicasurcs c t l n ~ ~ - ~ g ~ ~ & ~ Q ; ; ~ g q j C , , f ~ ~ _ s r r ~ - i ~  [!\i$i&tfs$ $ t ~ j $ ~ = ~ t r . ~ i i ~ f t ~  
s ysLe111: ( -3 1 the i1ccut-ac %;$>~"~~g-~;j~il>g~c*gxy~jt> ;$%)tb ![bTp 3 F %  - $ i % + * 3 ~  '-- -- Ck!  Lt>iy3! ! 1 % 

Tier 1 : (4) ~ u h n ~ t _ ) a s u r e l ; ~ ~ ~ ~ : ~ Q ~ ~ g  fqrt'8f .- 7'; -' i ~ j :  fhr= -- * - L s  p i 2  k117:56f% g9,.i.,rtl t?) 
&st -- over the p r i a ~ > ~ ~ ~ ~ J $ ~  ~~lh,e">f?$~snpp tJ%i!;5.fkiy3, ,\\iC :?eat% ct. t - - -  cszd bcz, \kg4 
Tic.1- 1 audit ,-----.,- 1: arrd 15) ~ ~ t ~ c t h e r  --..- ----.- Q\$+6:rf 2% ~'i;yx+ 19j)~; , , k . h a ~ r ~ j . ~ + l ~ i ~ j  - 1:,*rc - i t k  

el-aiuari? 2 ii~hic h , ~ ~ : ~ 7 r & 5 ~ , ~ j ~ ? ! j f - : g  r~:;~kf_~g QRZ p!gjy1>gq~f! -6-3 t : 3 n ~iit:, l 
from its \v holcsalg~gffF~&r&g;gr:f g j~g i ! j i +~4~  *: 

1 5.7 A t ' f i o r c ? ~ r & ~ < ~ f , j j ~ ~ : - ~ ~ f ' ~ f , I ~ ~ ~ ~ ~ ~ ' ~  ,jj?c&jr;r.t*i~fp~'j tt .t;i?!!c' $dt"p~ iF$;zr 'r 5v 5  PI! i - " i- 

shall not be r r c ~ i f I r ~ ~ t ~ g  :1filigir6i1jl;b&%- f f,-ar51g-:;: ~~*~, ,~~i t i i t~ i tg  g i ~ : _ 1  %grit, t s ~ ~ :  

of the p e r f o l m a n c e ~ ~ ~ ~ ~ ~ , ~ ~ ~ g ~ ~ 1 ~ ~ ~ , ~ ~ " , 5 g g t . ~ , ~ ~ ~ y ~ ~ ~ + g ~ s r i i ~ ~ ~ ~ k  jicz y r  

CLECs. e x a r n i n i n ~ g ~ ; ~ ~ ~ , ~ ~ j ~ ~ ~ ~ ~ < ~  hiw 4J:$;pt,,,tr~?B v ~ s ~ f ~ ~ ~ ~ q ~  t I ~ ~ i  i i l t f ;qfc 

of any ch a~i&eh,, n$-~ai~-3~~;jd~.k.clj>~"1n,"3f:~~~;i~ k,"," C<C% ,$s k$;;:$, , it%; , r4!+4ip %i' ., .G: 

confidentlv concl~irfe&~~~~~~j..~fj~~t~~~p~gj~~~~rqi,ry~i~c;~;i.i~~i~~;; $ 2  , t , ~ t  

reliable. the au&tc,~~~~ij~Ln~:t,p~f:f:f+?;ita 7Arrrii,+jy ~ r f e * t ? ~ ; ;  L; r t i ~ i t : :  

15.8 The ;~udifcn- >j&~1tl~y~&q~gn 4:> ffrK C , ~ * ~ t r a i ~ t t i l ~ a i l r ; .  -:r ;a!$ + ; ~ y r r r  f;;, ~ i : +  
s ,  

Qwest. CZ,E:Cs. anct itc :tttT,irit - +L~:?\ [ ~ ~ r r : ~  t c j  ;? - k \  E 

of the auditing f u r ~ c f i i ' ~ n ~ ~ ~ ~ ~ ~ ~ i ~ ? ~ ~ ~ ; i ~ ~ t ~ y t :  2j."; tiat;* eiu*.lr r f i ~ t - g  :112:j.-, $tt-=> 

interesrcd persoil r~ta\xg:&it~~>~!=h~: f'':tt~mji\.~~:?~% t j ~ ~ ~ & ~ * & $ ~ ~ i ! ~ : + :  L t ~ ~ , i ~ r < ~ %  

based upon ~ O S S  ~ t ; p ~ ~ 1 j - ~ ~ i l $ l i . e ' ~ _ f i 1 i  .r, ~ E t + t a r t . f ~ ~ , t t ~ ~ ,  : t,iv:+!zi : - -42 - 

of' interest. The audJtitrr shd,&g8$>i::niit, g15.-th+u13:@f ;pg $t $$i, ;: &F;1 

til-r~e. The Comunis~i~.;]ji;~Ftg,r"~r~i~g~~~~~i3'r~41"s_r~~~f S Z ~  5h i$f%%,fk~:a i r k ,  2 3  6.p. r: L 

proceedi 11 e to considg.cit.r_g~g$g.rr~ ( : ~ , t l I 1 " ~ j ~ t k j ~ i  ( i4  r G I i ~ i f _  

1 5.9 CLEC I I I ! ~ ~  reque ~ ~ ~ ~ Q ~ Q ~ ~ ~ ~ ~ ~ J ; ~ Q , ~ ~ ~  ji>q, p a c f ~ T z p ~ ~ ~ ~ ~ ~ ~ ~ :  -, 

lneasurentenr result!, cuy~i&~~~;~'2-rpgr~52r~fEE~t~~L* .x+-: 8.f > F f *  , 5%:- 
submensun.t.s. I-Io?i.c~-cr. ;t CLEC ~ i ! t y i % J $ + j ~ !  4h3 +ecd IN U . G W I ~ ;  t - , - * t , - : ,  a:! , ~1 
-----..-..+--.--.A.* "....... -.-- 
~ T I  audit ul?iess and ~ n t j ~ . J ~ ~ + ~ ~ j ~ ~ ~ C - . ~ ~ k ~ ~ k )  r ~ r t ! ? ~ ~ \ ? t ~ ~ F - a i ~ ~ c ' ;  3~ - $ 3 , ~ ~  :=i:s r i  I F  : 



and business rules and attempted to ~iieet i~itli,&t";r.&:~~~~gtj~p~~ $:rid 
recollciliation f r any discrepancies by p r e s e ~ ~ t i t ~ g ~ ~ ~ ~ ~ ~ ~ < ~ : > i ~ ~ ~  _"-'i: tt& 

data calculation and cornpasing it to  Ou:es~~~&~~~.{rrn~_fit@g 
where Qwest allezedl~ - erred. ~111ci (2 . )  {Ilc p ; ~ r t i ~ ~ ~ g ~ . r ~ ~ ! @ ~ ~ ~ . r q ~ ~ ~ ~  
agreement about anv alleged discrupancv 
reconciliation process. Owest lllust proi-.de ttle ~ ~ ~ ~ ~ ~ ~ ~ - ~ ~ : ~ > ~ ~ 1 ! i i " . ~ 1 ~ r t ; f l i !  

work in good faith to attc~npt ti3 nnsivcr tkc C ' f , ~ ~ L q ~ ~ g g $ ~ ~ ~ ~  -f lxic~< 
experts n~ust  be available for ~-equesled ~rleetir~qs ti~t;&gj?&tj ;? r j j 7 i . r ~  
business davs of the CLEC rcqucst. hut Qtt'etit ilI~1kk~~~gi7_l~>f f i t  ~e\:'tlfg ?lr;2 -- 
issue over the phone or via ernail Llefol-e f f i ~ ~ f & q g L ~ c t : ~ ~ i ~ -  fs~t'ci-fj~g 

15.10 Upon CLEC request, data files of the Ct2~:-(~~~+~>pcl~t:iLl~~_vtj~~ 
s~~bse t  thereof. ;1nd busi~~ess  rvles wr cather t~;tsi~~gcj,.~~-~~~~;~".i~~-~:C~c 
repor-ts as pa17 of the data reconci1i:itirtn p ~ r s i . c ~ ~ ~ ~ - ~ ~ j ~ t ~ - t ~ ~ ~ ~ ~ ~ ~ ~ z ~ ; ~ ~ - i ~  

ti~irhout charge. to CLEC, xvi thin t\vo weeks i,~Lth.lt.tpr2jtff $11- It-:tt!kj"x,r3k~ 

acceptable forn~zla. protocol, anti rr-ansrnbitt11 ttr1~("~Ij&l1, 

1 5 . 1  1 The scope of :he C &EC: mi njzd-[~~j~~~~-gsll.rrnijgr. tj$*hiL,.QFi.z - jr -> t %. 

lirnired to thc I-eleilant measure& 3114 .c;~~t>rr_z~:tj~~~!$~jgjf:~g~~-j,i.exlgqi~ r l r "  

or detenniiled to be sus7)ect. througfl the *qt;_kc.Xk&$'-$;j{;j j -qpw53i4t~+~j1 --- 
process. 

15.12 The mini-audit shall b~i:nnd~cft.cf~~.>&;~~r_~~1:ii~tfy d t q i ~ g q t c ~ f  E V * ~  
annual audirs. unles\ the CLEC d e n i ~ ~ 1 ~ ~ ~ ~ 1 _ t ~ ~ ~ ~ r _ ~ . ~ ~ ~ g , ~ ~ ~ 1 ! ~ _ r ~ ~ t ~ 1 ~ ~ , ~ r ~ ~ ~ ~ ~ t ~ ~ ~ ~ ~  
cause that another rlt_ntir~ should ~gfr;ll~~~!~~~'2i~;;:~~, >ul:I,,{:rb h.Bii@ p . i + ~ >  

t l lr auditur's fees aud expenses. ~&<:ldEC~j&~-c)~)l,e.>,"t-'~jj,rX\k:r,rr t)jt.r: r l  

costs. If an audit idel~tifics 3 r~o?~~g~~~>~~~~+~fhq\~jjt;i~ci:j:jif$ A i f i ~ ~ * ~ : ,  tire 
result5 c n~ateritll bein2 defined as ;~ad~~g~i~cj~~-tf,r.;g ~ p ~ \ i l i : f i ~  kii;54 J i  tsi lgiLii 
pavruent of at leas1 1 13% nmore {)lh?.u~~Ir;:ie~$~~ ; i [ ,  p j  fig JFrr* 
gbntensures ex~~111incd b j  thc .~!l,rfl- l~;r> $11:~ 
auditor's fees and expenses- ig~&dj~w~~J~\.g~.>[j:tf~p~~j2f~t~i:te ~d~:p,,fjcti 
problems and pay any applic.-~blc !xlxrr~~cnts ~i~~lg_r~.r!ig \gra~;;ti~lj~%;~tk *A-w rttls:iJ 
Owest sftall also pay other CLECs ii1lY ap~rr~F.i-~~t-~~l?;i~~~f~j_t+~-;~~~tt p~trr:ilrt;.% 
based on problems uncover~"d in tile ini~n&~~&,h~~~; ;itidl&~j- c P I , ~ ~ % %  t p , k ~  

Identifv any non-conformance, CLEC ~11,711 t~~th~~JJ~~ci)~gr?~r:,,iy~~~~r=~t 
another mini-nudit durinz tlie six JIICJII~~IS aftttr t.hg.js4i$< jjrj~i:.,!i:~!i: 

request: howr ve t  CLEt  i s  ne~re~:il.thcd$z gg~~~.&1g.1j~;~-1: t" ;1~~~ f i 3 ~  tL% w t -i"' - I +S:I ' 
dsita reconciliation duljt~g that ti 111g~ 



!zG!,5- -J~fcLiEC~3rovcs to the C o n ~ ~ ~ ~ i s s i o n  \ r i a  tlie dispute I-esolutinn 
twei;., ~ l ~ a ~ s ~ ~ e s t  did not work in  good faith to resolve the issues prior to Pt .-,- L--- 

fl~k~j\itia1Et1~.t of a mini-nudi t. tlx Col~l~nission can shift the auditor's fees 
i~~41e~fiywt~~e$.tc) Qivest. and the six-month moratoriunl on mini-audits 
ijh&rtj.g& wrti seclt 

\2JL4*_IPt.r,e Clonnrl~ission reselves tlie right to choose to conduct an nuilii 
jt'.tztf% iritl.1 t&e qs8istance of i n  outside auditor if it chooses. Such sn audit 
.;l.k!_!tl_i?a~iilid fq~-, tl~rcx~pli the Tier 2 Funds. If tlie audit reveals an! mateiial 
&~j>2'~~~1f~?~'ti1:k~~~e (as defined above) in Qwest's pel-fomniance renortinrr, 
(2iite~t. sh:!ll ~.eimbursc tlie costs of ehe audit and. where approp~iate, n1nl;cl 
..h4*-.1--- *-.....-.---------- 
gm),ic:rhtt: parra~ents to CLECs or Tier 3 Fund as described ab0x.e. 

I ;. i&.ff The PAP Revic~v Process (Bssme 228) 

iB, C?xn.rages ttr, the PAP and the BHDs Should Not Be Subject Sollei? to Qwc.st's 
,;8grerrmenf, 

fn r;r~:t.icrn I 6.1 of Qwest's proposed PAP, Qwest states. "[c]hanges sh;lll not he. 

~lr;trfq: +A itiffii?rtlt Qkve,it's :lpeeni~"lit," The phrase gives Qcvest the keys :o the pro\.erhi;tl 

i b r t ? i ? > ~ l $ r v n ,  That p r o ~ i s i o ~  alloc\.s Q w s t  to veto any Con~mission proposed change 3 s  \\.ell 

t u i  ctnrlnlcr.nIIy lnake any changes that i t  wants. That phrase should be cha.ngcd lo provide 

tlnc trltintiitt. dccisiara urr the nature of any change to the Commission. 

bF 7 % ~  Six &lonth &view Process Should Not be Limited to On!!. a Review crf 
the Perfc~'r,rrm;mce tefeasurcrnents. 

TJI srcrion 16. I of its proposed PAP. Qwest inappropriarei y limits 111c six-lnoirth 

rtlx j t h v  I U  ;I review of tlie perforr~iance measurements. The scope of QWSI'S ~ T C I P O S ~ C ~  

I C ~ Y ~  Ih iiit~ch Zoo nmi-w. The scope of d ~ e  review should also ii~olude :t review of the 

I-).-'tl' rtscit', Giver) the importance of the PAP and the fact that the PAP loclay rtlprescnth 

i" a~-;r*h,rneiJ w ~ ~ x s ' '  for Qwest, the CEECs and the Cur~~missions. ATLQT heticyes i t  i \  

pru,,ic;w 33 j nclucfe :B ~e.r'iess; of the PAP itself in the six-nionth rc\*ie\r; 1rrc7ct.s~. 



In section 16.1 Qwest proposes that "[tlhe criterion for ~eclassificarion of rz 

ni~c;l~~.zli-cr'nt.l~t shall be ushetlier the actual volume of data points Lvas less or. grezttt.1- rltan 

;tnticipfrld,*' That provision is extremely vasue and adds no apparent hesrctlt to rtlc 

r c ~ i c x v  ~3racess. Consequently, it should be deleted. 

Qti-cst makes no proposal nor has it ever suggested hen. the volumc 01' datit !,oinz\ 

wilt he est-is~~ztted such that ihe parties can anticipate what the future \.nlume  ill hc. Nvt- 

ia:tx Qwesr indicated flaw the volunie of data points could be linked to a ctasr;ifictltic:~n uf ;; 

4. The PAP Should Naf be Rescinded if Qwest SPmuld Exit the I I P ~ ~ ~ H ~ . & T A  
klarlket. 

As previously discussed. Qwesr's service quality obligatiorts derive ti.orr3 sczric~n 

25 I I P ~  E ~ C  Teleeo~lllin~nications Act of 1996. Those obligations exist \vherhe~* Qu'P.;~ i* 

nr i, !lot ira thc interLATA market. Therefore. it is inappropriate for Qn-est tt.1 pi-c~pow 

i i z ~ i ~  if c:an avoid its section 2.5 1 obligations by esiting the interLATA ~nar-ket. Thc 

provi,c;ion that rescinds the PAP should Qwesi exit the interLATA ~nilskct shoulrt bar 

ATcP'T proposes below how the specific provisioris of section 1h.f) crf' Q,)n-est's 

prcjpnsed PAP ~ i ~ o u l d  be modified. 

fk.8 Reviews 

i h. 1 Every six (6) months, Qwest, CLECs, and the C n ~ ~ ~ r i ~ i s s i c ? ~ ~  sl;atl 
review the performance nxxm-ernel.rts to detel-nline .i\~i?e:ther 
measuretx~ents should be added, deleted, or mndifird: wl~ethel- tl~c 
ilpplicnblc benchm2i.k standards sllould be modified or repi:tced by parity 
standards: and isrhethes to move a classification of n measurement to Mi_ch. 
Medi~1-11, 01- LOW 01- Tiel. 1 to Tier 2. Evesv six (6) lnonths, Q.cve&t,: C L m  



qg l~~t j jeC~t~_t?~~~~jg_n shall also re\.ieu the pr-o\.ihictnh of the PAP to 
j c  t i - o n  should be added. IleIrred. or modified. The 
 fit,^. &.-a&&- , - * ,. -- +- 
~ ~ ~ ~ ~ ~ W ~ C . P ~ ~ ~ C ~ ~ ~  . - *  5 'qmtd-Cr-i teiia for' 
rrr i w  of pr*nSfc)r.n~nnce riieasureme~its, other than for possible 
g - - s , - 4 w  ,tssific.;ation, shnli bc whether there exists an ornission or failure to 

cdpttwd: intended performance. and wliether there is duplication of anotlies 
t-itc:n-surelni;'lrtt The first six-rnontli period will begin upon the FCC's 
~ppri>t-:ri orQwest's 27 1 application for that particular state. Changes 
h' t~ i i f l   lot he t~i:~cIe xvithouf Qwes& the Commission's agreement. 

16.2 Q~.t i t ; t  will 111ake the PAP available for CEEC interconnection 
iqrccrnents unlil such time as Qwest eliminates its Section 37 2 aftiliate. 
: i t  t l i ttt  tirakt:, the Commir,sion and Qwest shall revjew the apprdopl-iateness 
i.*lt i f i t .  PAP ;tnd ~shcthrr its continuation is necessary. -&t? 

eb ea-tk Q%e&~%~Wktsiw- . -   be 
r p s e i , i r M ~ 4 w  

3 9 E 7.0 Vollu~mtary Performance Assurance Plans (Bssue 249) 

h"T~!'f* is concerned t l ~ r i t  Qtvest may ~~t i l ize  this statement to negate its obliptiot~r; 

t rrdc , ! s  al~e !?tau, as ivell as shielcl it fi.o~s~ liability. As esplai~led above, the plan is rlvt 

i.tirrmai-y ; ~ s  C)\vcst def ies  it, if Qwest it~ishes to seek $27 1 re~ief.'~" Qwest could utilize 

r t i r i -  i.cr;npuqc t o  ticciare sec~ions void, refuse to implement certain sections. and even 

1cft16.t: 10 C : O I I ~ ~ I I U C  \~ir1i the pe~formance assurance plan. For these reasons. no other 

iwrlimri;lrtct. assnsuracc plan contains such language. 

'1'"111: Qwctst language also i~ldicates "any conclusion of non-conformance of tile 

wrt  tct: pwrfi~rn~:lr~ce with rhe standards defined in the PAP, sl~all be construed to be. of' 

r 7  102 
t f 4 ~ l t .  ~~~~~~-~~~~~fosl~l:llarc with the Act. Tlae standards defined by the PAP are tile 

Zbl?>,, A:, Q;vc?;t is utilizirig the P D s  to establish $27 1 performance. r~on-confoi-niance 

t~iri'r iPXi.j ' ~ I ~ I I I ~ ~ ~ T O S  sho~tld be construccl lo be non-conforn-utnce with the Act. 

f'vl- t kcse Fasons, Section 1 7.0 s11ot1ld be stricken. 



3 3 f 8,O Dispute Resolution (Issue No. 239) 

:2nnt!ler way that Qwest deviates fr-om the Texas Plan to its hvor is in the rircn ad' 

E ~ ~ T ~ U I C  rtx,11~ti011. Originnlfy. Q w s t  had no dispute resolution pi-ovisior~ \vJiatsoevsr. 

1-fowca-cr, when Qurest had it chance to conternplate this issue ttlraugh inquiry in the 

{>PAP proceeciing and corresponding written discovery, Qwest inse~qed n Section 18 

\\hi& rcfcrs tc:, a dispute lesolutiorl process found i ~ ?  SGAT Sections 5.18.2 througl~ 

5,iX,8 of the SCAT, These provisions of the SGAT allow for procedul+es which Qwest 

inrdiciktl;~ "shcrulcl Ise the preferred but not esclusive forum for the disputes." To 111;1kr 

~ ~ ~ l - n i c . r h  rcmr~dy etlcn Inore diluted. Qwest indicates that "(e:ach party reserves its right to 

raarori to the Comn~ission or to a cour-t. agency, or regulatorj. authorit! of corxrpersnt 

<iirrisrli~iic,n,'' To reiterate the scenario, Qwest would have the ability to unilaterally artct 

v-itiiczut crsnsultntion to either CLECs or the relevant Contrtlission. witkii10id payment?; TO 

flw C:I,ECs tinder an exclusion. Then, Qwest has rnandated a dispure resolutior~ pratesh 

tr3i.h t ~ t s  r~llr~ost an irt6nite number of possibilities for Qwc;st to avoid any intervenriun 

Iwixttxc of forum issues. Quest could indicate that it warits to exclusively disl9ute r h i b  it) 

a i:mk-E of I;l\u, holding up the payments throughuut the extensive litigation proccss. In 

.rnt-trfne:ir scertaria, Qwest could see t h a ~  it was losing the issue in front of n Prttrlit Utilities 

C'omrlris:.;ior after the parties ;weed to such forum, and seek arbitratior~ldispute 

ti:,\r.jfutiarr tl~rough J,riMS or AAA. The Qwest proffered language 11nrdl:~ pr~jvirlcs t f~e  

FCC* reclrri~ed self-executing mechanism that does not leave the door open to l i t  igatir:~ 

: ~ l  :ippeal."" Section 18 should be stricken for exclusion dispute rrsoluiiori 311(/ 

; i l k ‘  ..t 10  gous us language to Texas should be inserted into the QPAP.'" 



In the sanlc vein, like the remail-rdel. of the SGAT, there should be a dispute 

rt:~~<-i\!.ttiz>n pt.cn7isiun such as those specified i n  the SGAT for the entire QPAP, nor just the 

hef;tk~3ft~ th:tf QIVCS~ feels appropriate. Otherwise. thei-e is absolutely no remedy for tiny 

.cc,*tir,w irf tile QPAP not nlandated by Qwest which curren~ly onlj- include "disputes 

1tt-5r;irrg ~rrlder sections 13.3 and 13.3.1 ; application of an offset against future payments 

tiiatkr t;rcticrn 13.7, proccedirlgs under section 13.9, payment adjustnlents for under- and 

i~t~c~ptt\:me~?ts under sections 15.1 arad 15.3, and establishment of good cause u ~ ~ d e r  

~eeriorr 15,2. In  cor~clusion, directly contrary to Qwest's position. the SGAT clispute 

rr::\isluti~n provision:, 5.18.1 tilough 5. J 8.8 slaould apply to the entire QPAP sstbcpr for 

c.t.c,.fusbc~nl; wFtich should be exclusively handled by the Commission in 313 ; I ~ ~ I ~ O ~ O U S  

fiishir.si\ ijs t h ~ '  Texas Plan. 

This is yet another issue in which Qwest has diluted the pro\risions Sound in other 

h13tU pl8ns lhit t Uwest has proffered. lo' 

This issue is closely related to the six inomltia review cl~ange control issues found 

I n  l ir.0 itbawc. En all aspects ofthe QPAP, the Cornmission and not the American 

,;lrbi tralilon Assaoi ation or other designed entity should handle such a dispute. This tvas 

:hrc ~ ~ i t b i ~ i o r ' t  taken by the Colorado Co~nmission (through its Chairperson) while 

~lc,r;iii,rririg f Ls PAP, 11 is also the approach taken in  Texas and every other plan that AT&T 

hut* r~:via\+red. In summary, there must be dispute resolution for every scction of the 

E2PAIhnd such dispute resolution authority should be vested exclusively to rhe 

a-, *--+. ---.-,-, --...---- 
I" C'\.trrtprttt. Qt\esi QPAP South Dakota Filing 5 18.0 :uld Attachment H 8 18.0. 



0. Additional Section (Issue No. 249) 

The FCC has determined that ratepayers should not pay for a f-jililre by a HT'IC" i j k  

provide adequate service quality to CLECS.'" TI-le FCC ftirthicr ctrnziudcri thok any 

attempt by n BOC to recover those fines thraugli Pncreascd ratcs u.i~u!ti "sct-iuu3fj- 

-.I(C + ltrrdcrl-iline the incentive meant to be created by the Plan. To cnrur-c ttlut. Qx-vi-l;c,i;t i:: 

p~ohibited from cl-iarging back its PAP paylnents to retai! csr ~vhc>les;xtc ~%ust~rr;cru. -j 1-22 1 

pr.oposes that foilowing new sectiotl be added: 

13.10 .Any payments made by Qwest as a restlit gf th5: .-- PAif ----a.4 sl~~qlltI ..&. F ,..-+d..-u not: . -*- f 1 
be included as wpenses in any Olezt  scven!Ie rggj;3iu~~~;~tjI liir 2) 1 3 ~ :  ..-...----* 
reflected in increased rates to CLECs for serviges rmcl filcilitics p r t ~ & b \ i  -- - ---* - >-d""-- a -- 
prirsuant to Section 25 1 (c) of the 'Telecor11111unicati~111~ --A*-"-z4U ,tIi=t -..-. uf f V>b 4+ and ,."*- 

priced pursuant to Section 252 (d) of the 'f elecgmmunicat30~~ :l_ci-sjt' 
1996. 

ATSrT notes that the Montana Commission has also- recently reyrrircil st71 i;u~ywape : 1.4 

A%&T is extre~nely concerned about Qwcsf's zvocfiikly ci~~icicnt I;t.L?.iiVS-ifitti: 

~vhictt. deviates fi-om I )  relevant Federal Cnmmux-iicntinns Ctlrnnnissit\t1. t''F%,'CC'j 

precedent. 2) findj.ngs and orders of othcr state colnn~issi~ns rltn~ h;gvc rca.icw,u,:ti ( ~ t ~ ~ i f " ~  

that Qwest has filed in their states, 3) other perf'ortnaacc assurarrcl: plnrrs i f f ~ t  1i : f . t~ tlet*r~ 

proffered andlor approved by the FCC and 4) other QPt'if'a thiiii r>itixst has l?!vti In 51tftct. 

states irz  its fourteen state rcgion. AT&T suggests that this Xl'nnrnrissiurt n:iivt+ ihi;: 

QPAP forthwith requiring the chai~ges noted above arrd deny rttris p n r ~ i ~ ~ t l  t76'Q'~t c5fi3 

$371 application, as it is contray to the public irltt'rcst. 

""' FCC Ncw Y ork Order at 7 443. 
[<I- Id 
I08 Attacl~rnent D at p.50-5 1 .  



BEFORE THE PUBLIC BJTI[EI$IES CON1MHSSICb;"J 
OF THE STATE OF SOUTH DAKfPTA 

1s TBE 39ATKER OF THE ANALYSIS INTO QWEST ) 
@C)W$4E4&%TlBON'S COMPLIANCE \VBTM SECTION ) Docket 740, TCO 1-1 63 
2"PfIC) OF THE TEL@CBMM~I[CATI[ONS ACT OF ) 
19% 1 

1, John F, Finnegan, being duly swoni, state that I an1 a Sel-tior Policy Ixiitness for ,?t"l*&T 

Coy. I hereby vcrify the factual assertions in the Verified C o m ~ ~ ~ ~ e n t s  of AT&T on Q'~vest's 

lQ(;ll-r.ftrranai,~ce Assurance Plan as true and correct statements to the best of my kr~owlcdgc: and 

Dated this 1 day of March 2002. 

7 Z 

ohn F. Firxnejgi3.11 T, 
'.23 

STATE OF COL0IfWDO 
) ss 

CITY AND IICBPUNTJ? OF DENVER 1 

SURSCRIIBED AM) $WOW TO before me on this 15' day of Marc11 2002 try John 1;. 
Flr~negan. ~ v h o  certifies that the foregoing is true arid correct to the best of his knrwleclgl: and 
bcl icK i' 

Witness my h41d and ofiicial se~ll. 

. ' My commission expires: - 2  -; a 

My i;amrntssion Expires /,,k>2*/c.~ + 
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T11e Liberty Consulting Group QPAP Report ("Antonulc Report") 
(October 22,200 1 j 

Utah Staff Kepol-t on QPAP (October 26, 2001) 

M:yomitlg First Order on Croup 5A Issues (January 30, 2002) 

hilo~~tnna Preliminary Repoi-t on QPAP (February 4,2002) 

Clolol.acla Pcrforlnailce Assural~ce Plan (September 26, :2001 j 

llccision on Motions for Modification and Clarification of the Colorado 
Perfc~rna~ce Assurance Plan (November 5,2001) 

Colorado Supplemental Report and Recommendatioa of the Special h4ilster 
(1;ebruary 2002) 

Qwest proposed Montana Perforn~ance Ass~irance Plan @Jovember 1. '200 1 ) 

'Texas li>erformancc: licnledy Plan (January 7,2000) 

New Mexico Staff's Proposed Findings and Canclusions ai~clZxrte.rim Ordc~. on 
QPAP (Novenrtber 16,200 1) 

I,ctrsr from Carol E:', Mattey, Deputy Chief, FCC Common Carricr Bureau to 
('aryn IS. Moir, SBC Teleco~m~lunica.tioils (February 6,2002) 
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Qiftiup crtttstiierafian af a post-eutt-y perfornnance plan began ill August 2000, with the 
rc:zttgln LIC;~ cctlli~borative process by the Qivest Regional Operating Conilllittee (110C). 

t:lt,":'t=~~ c 4  fhc I4 stare p~~bl ic  service cot-nmissions with responsibility for regulating 
82\tat+I t t + ~ ~ n l  c:rlchange service invited interested parties to participate in a "ROC PEPP 
ti-~lE:~t~lt-:itii7c*c*c*' '"I'hc PEPP Coilaborative process included five multi-day workshops. a 
~-iunr&~=:. i'~fkcorlfcr-ence calls Srotn October of 2000 to May of 3001. and numerous 
Z S E ~ X ; ~ ~ ~ : C *  rt l"  ~woposals. suppot-til~g data, and other inform,ation designed to seek thc 
;'fc:tfti'rir of a c o x ~ s ~ l ~ s t i s  plan. The PEPP Collaborative participants included staff 
:B\c!~I~c:'IZ~~ A''l"&*I. \I"L'L)SI~CC~~~I. Z-Tel, McLeod, Eschelon, other CLECs. Soutl~westen~ 
fBp:i3 I b i t ~ i  C?+vt51, 

r r 7 ,ic *5t;rtirvtts:al metl.rocts and thc pay~nent structure of the Tesas PAP approved b>- the FCC' 

c3 ;as thc starting pain11 for- the PEPI) collaborative. The collaborative reached 
:k$arxilfcnt. X~oive.i'er, that benchmark Ineasures would change fro111 a stntistical approacli 
i11s ,r direct "starc and compare"' rilethod. Tl~e PEPP collaborative also agreed to ch;inp! n 
ilsl~a~hcf af tttc stitlistical ~mlethods applicable to the parity nleasures. The QPAI' adopted 
ttr:: twr-arrl-e~f Tt:xos payn-rent approach, under which Tier 1 paynlealls go to CLECs and 
t xr:I J1 p;x>*Ynrnts go to tlzc states. The QPAP also changed the Texas approach by adding 
tu ibc' p;q3ilzent escalation method (for co~lsecutive niontlas of iiiissed per-formrincc) o 
n~r,rcsg.snirdlng stepped cle-escalation process. The QPAP also eiiminated the Texas plan 
j-.aq~.;~srrt i3i'ys OII individual perfonxlance measures (escepting billing), restnic!u~.ed 
+ , ~ ~ $ B c : ; ~ ~ ~ o I I  l>:lylllCijtS, and raised Tier 1 perfor11iance measuses classified as "rt~ediu~n" to 
""higli,'"* '?*l~r: $PAP differs fro111 the Texas plan in a nurilber of other respects as \yell, 

'F txe1.t: i'i~tliii-st;lte 27 1 \vorksIlops have been proceeding i n  parallel with the acti1-ities of 
1 l t i  After it appeared in May of 2001 that f~~r ther  PEPP 

i'~~)ilnkrrri~ti~c efhrts were in substantial doubt, the seven conli~~issions then participating 
I!?; T ~ I ~ = ~ F P  rlluliti-str~te \vc~rkshaps decided that the section 27 1-affecting aspects of the 
p;r!sjxnnr:znce assurance plan expected to be filed by Qwest !QPA13) ~ t o u l d  hesf ht' 

~ - T ~ R ~ L ~ L ' ~ L * C I  i n  ~ ~ I C S C  ~~iorkshops. Later, tlic cornmissions of Nebraska and iVashingto11 
, t i ~ t +  t l ~ ~ i i t ~ d  10 pmicipate in  these workshops, insofar as they urould address the public- 
k~iti:T~~;rt :i>pt'c1s 01' the QPAP. Our multi-state 271 workshop scope non- jncludcs 
cora.itcicr:~tivrl rjf the QPAP in tlle 27 1 contest. 

3 t~c"teplrut1ic procedural conference ensued an August 3, 2001. XVc solicited I * 

p:if l iai~,tt ir~n it? tliat cmiesence tlwough an e-mail invitation that tt-as sent to the sen-ice 
;i:;?:, ftbyiitg used for these workshops and for the PEPP ColIahr,rative. TIlerc was tlroact 
~~~n~cfp;x"ic,rl ill  that procedural conference, wllich included state cornruission staffs. 
c'l,bi'?-, a i d  public counsel not already irlvolved in the workshops. Most oS the llc\{- 
g'ral-~r~~~jtnals !irere either involved in the PEPI' Collaborati\re efforts, or in 27 1 proceedings 
I,cfiar;,- Iht: \%'::shir?gro:1 or Nebraslta conuilissions; hoivcver, sonle either- had bccn 

11.- :.,r ttt~rrnf PAP f9ncf  at pagul. 
' 
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tnrtstive prrrticiparlts in these workshops or sought iutetl-entij~n in  t1kt.r~ ilfker- t t r r  r l ~ , . t l n ~ i t r ~  

bzt include QI'.\P consideration in our scope. 

Tftt. rilsttLtx of axat conference were used to establish rr set of j~roce~furc.i's 2nd \clit,'tfi~i~ rug- 
fifr~~dtrreirg a report that would provide the nine commisstr*ns with n ~esi i ls  ot' prr.?i.tt~.;cif 
c~mciiri;it~ns and recommendations addressin2 the public i ntcres~ issues r;\iscd k3:7 r hz 
tclPr\P. The procedures allowed all pa~ticipnnts to f2le cclt.t.imz!trs 311.:S tcslxf'r2i;rfG- :ai 

response to the QPAP, which Qwest filed on or nhout .filly llfr. 2I101 and 1t-r srthr:tcrritrnlb 
t,he sanx form nrith all nine commissions. Qxvest was tile13 pcr111itrcd to file p r e - l ~ a r i ~ y  
responses to those conmlents. 

"Z-" I.farings were scheduled for and held d u ~ i ~ l g  the weeks of' A U ~ U S ~  13, 3i~tI ,&l~&gai't - . 
2lY)l. Those Ilearings illcluded direct, rebuttal, and srrr-rc~iltrrtnt testir~rtrt~j*', fn t I 
nai t t~esses testified during seven days of liealings. We &t.;~rd rest i m n ~ ~ y  frtm <':id Isrnuk c. 
bfichaef U7illiams, Karen Stewart and Nancy Luba~tlntzl-sky alt' Qn.t.sr, Gcargt. Ft~rd - 
Tsf . John Finnegan of ATLQT, Chad IVarncr of \YnrldCorl-n, bl:tr'io~r (Cirifkilrg t r  f ftf2 >~cI$ 

bficsict) .+idvuc;tcy Staff, Rex IC~lo.i\iles of XCJ Utah, Tirn Kngrfc of' l'izut: t!';ireicr. nir;ci 
Ti11rotE15; Peters of ELI. Main briefs, due to be filed by Scpte~~xhcr 63. 3 X l  t eairlr. f i t ~ t r . r  
ihe '1\'\.'01ni11g COTL~LIIII~T Advocacy Staff. Ti'ashitlgt~n Pllkblic C < ~ i t t \ $ ~ ! ~  f-'I-cf, t c ' i  r i d ,  
ffLI.Ti~ns LYamer;XO Utah, New Mexico Acl~rocncy S!nK M4t;rId('arn. h k ?  ,s;rf' *ti& 

Qxves'i. Reply briefs, due by September 20, 2001. cnrne fi.(.lrm tile it'yc?i~artrg t't~nsrir?ra;rr' 

Ji_c4vocacy StaK. Z-Tel, Covad. ELIiTime \Ys~nc.ri:\;Cl Ut:rh, Ncu tllc~rct, ,4tl\ :rc,rll;i. 
Staff. 'iVarldCom, AT&T anel Qwesi. 

Tlze evidence hese der~loi~stratcs that tftc PEPP Cr~li[ahar;itiw graces$ tv;i> ci~mjtrrk\cs~s\~ t:, 

weil crr-nducted. subject to wide participarion, and fhorctatlgh in atlttfl-eeitrg ttlio brk1,16t x ' ; I P ~ ~  

of issues and subjects appropriate to a post-entry :tsstrmnct. pirrn rtT ilrc r>')w ecspzcbctf bq 
rhc FCC. The participants, despite their widely diverging t'ieitvs ;toit% ~ l i t i t~~ , l i  itt!l'r:iticttr:tt 

with each other's positions. evidently succeeded ixr rt.j;~ulkjrrg a Lmqc rr~rrrthcr of 
agreements. Our purpose here was not to ret*isit sg~c'rr~ct~ts a1rt?3dy ft~:tttt;. N~:iYkircr !\,rv. 
it tn provide an ope11 fomm for introducing ppmpusiitiuns ar arytrrncilrs klrnf trad t i rb r  bzat 
raised before but should have been, considering the ru.i>l~~prc.e.ht.asiw atrJ eqen nn;xtilr~~ of 
rhr BEPP Collaborative process. 

\Ye did not establish a fi1'113 rille that .tvo~iid preclude usw or itaug>nsistcin posiriosr:, r 3 r  

proposals; however. we did inforn~ the parties thzrt ~tich pmiticttfs %lr i~r+~q~t$:i-ltitr i ' . r ) ~ ~ # t r  

require a strong showing of propriety m d  need, lest tvc risk bisnaptifrg rrtifsairttrrrt f,,rtrt~sci 
rcilectcd in provisions agreed to either un3nSn?ons;Iy or; ncarly 3r.l r l t  iix t k 2  18tr 
collaborative process. Clearly, where agrecmcrtt \va.s reacl~tlti rlrmuj:& ui.tnilrfitiiii*,-, *i 
nceded to be careiul not to s\~ppoi.t an ~ I I I ~ ~ O V C ~ I I - ~ C I I ~  in wh:n $?art:: gt r i  tvi t  hirear ctjiiu. ttf;rrar, 
what had been given in return. This report larpclt- rzddrcsscs issitcr i i t c t t  ~ a t t s ,  ~ i f s t , r i  
merits, but there are a signibicant niirnbcr of cases u here ts~iiltrrait~ttsg thc gibrtefi~l h+d;~wc 
tirat resulted fkom the PEPTI collnhorr~tivc t r  tt! tlt~rtc1~15tml. ~13L j t  

reco~lrutsndarions. 

IYf~ere a participant could shou- that substantial ur enntplete ;agrcc!rrt~~n! ti':ts t-c,rcAed 
during the efforts of the collaborative, tvc gave tI~ar :tgreemurrt sigx'trf":czatr~ tkrra ~i<ii 



ii~i.~m~:nzti\.t .  \f-c~%ht, when esamini~lg previously unraised prc~pos;tis or pcli.;ittr?ir% t l m  

tqqmsninn to r l~osr taken earlier. At the time of that m l i ~ ~ ~ g ,  it appe3rerl frtk111 the 1x8 
repor. issued by those administering the PEPP Collaborative pr~crss"llim ri~eri' nns :r 
catrr~rkznsive and fairly complete listing of the areas ~t~1ie1-c agreement was rt"+~cherf and 
ai' ikr areas \\-here disputes remained. Hoivever, the evidence Iil tile workshops i-a~ade it 
cietrf that rhe c o t l a b ~ r i v e  process reached an abrupt end,, with no abiIit?~ to conciurlr 
with w r ~ n i n t y  that it had yet rxn its full arld natural course with respect ln rtllnt~ins rtea- 
ivkurs to be raised. It also becarne clear from the evidence that the report, \iphtls clr.:~r arrt! 
kvell prcprtnd. did not reach the level of ui~deriying deii,lil that prc)vc.d nccc:;sat> ti' 

it.cplc)re tiilly all of the numerous and comples subject areas inrfoIi..rd. 

IS htsrc" $\as also significant change still tc&illg place at the clctse of tlir I'EPP C'nlfnbt3r:tilt.c 
ci'fi~rts, t ts  AT&T noted. the PEPP collaborativz not orlIy left many issucs uil~'ez;tdt~"ci. 
kwt its progress was halted abruptly -- just tiyo days after Qti-est sitbnxitted ;I rrt.2t- Itritr 
p~3pttsal. h4nretlver. the QPAP filed by Qwest in these proceedings ccj~~tains nl:ticri;tl 
c h n ~ w s  from that last one provided to the PEPP col~nborntive.' 

$_: Scope rp f ;TBze.ve Pmceedi~lgs 
ELE Time li'nrnerlXQ Utah argued that we should cnntcl.uct scparatu ts.r.trksitops 141 

cfen=isp bcl~xlied QPAP language, much as we have beell doing with Irspccr t o  t tre 5";QAZ' 
rf i  the 2Tl xv~rksj~ops, citing the fact that even Qwest does rrnt knirti- ~vl i ; t t  atl hkf'tl3c 
1a1tgu:tgc means.' 

I>i:8irstlussiatn: We have l-rearcl detailed evidet~cc and aqguinent nbcl~xt tlw Q,91\'iP':, 
r)hjectives. approaches, and irnplelne~ltation details. We cnosirier ti12 rucard ..;ufiit.ie.ni it! 
aUm? 3 reasonably f~lll understanding of what the Ianguagc of the QPAf"~jjl :tcctrcr~~aiii;Ts 
rind hou-. should it be adopted. Certainty the parties conmenied oil the ciucitrtier~t ;a 
yery fine lelreI of detail when there were pravisi~~rls of coi1r:er-n to thetz~. It was etr.;rr 51% 
t l~c rules governing this proceeding that all issues nf cstleerix wcrr' ini.ludnfitc r:t 

eotnments. testimony, and argument. Certainly. the co~tdt~ci of all the pnnw ,rppe.rrrecf. EO 

ritflccl a11 understanding of those rules. Moreover, we allo~vcd all p;xreicip:xnts to SCCL 
from Qlvest interpretations of any language considered vague, ctontratlicrt~~, or o~l:envrsc 
of collcelll. 

The fact that no one Qwest witness could speak to the meaning of tlI t  the t,~i:lliv'l; 
ysraz-isians is testament not to its vazueness. but to its brendtf~ and colzlpfe.xitya., tZ"c titlii! 
the record adequate to render collclusions or1 all rnap;erinI issuus rcspectirzg $kit* 

clocumcnt's satisfaction of the rele\rant portion of the public interest test r s  ~vl*tricia iltc 

FCC' subjects 271 applications. We do not find language or draftins \~~orksl-lrrpi; tu 171: 
necessary or appropriate. 

r ' i~s i  Eixtr?, /'c.r./or-~n~rnce Plnll Firz~rl Colirbur.crti~~r S~rnzn:~~?., Juric 5, 3 0  i, Maarris Icict;c,tl111ttartnt'.tt1~~~14 

Ciroup (h'ITG) and thc National Regulatory Research ltistit~ltc WRKI I, intmcl~tdt'ti zrs Exhrbit SQ-h I " !  d f f 3 -  
3,  

' AT&T Reply PAP Brief at page 7. 
F LI Tirne \i'nrncr/SO Utah Initial PAP Bncf at page -3, 



11. Standard of Review 

The FCC sets forth five general characteristics as part of irs '"Lone ~:??f'ftl;x,"iot~,rkrf~i~t;"~::-'* Zest 
for evaluating a section 27 1 perforl~la~~ce assmance plan:" 

* Meaninghl and significant incentive to compb wizh rFc.stgtr.~ued p:tt"r.~n~i:.ic.,.:e 
standards 
Clearly articulated and pre-deteinlined meas-trres anti zv;lnri,trdr znc.t~irtp,li.lstt1g *t 

range of carrier-to-carrier perfomlance 
Reasonable structure designed to detect and sanctiorl poor ~3erf~iki13tikrr4;f x i  Ficn ,ifid 
if it occurs 
Self-executing mechanis~n that does t~o t  open the dot't~r wxrri::r$t~~r:rkly to filig,trrs.%i: 
and appeal 

Q Reasonable assurance that the reporred data are nccurirre. 

Qwest's reply brief argued that a ~l~imber of CLECs $t,rayed h t r n  t h t c  FF-fll" 
established "zone of reasonableness" approach. Qwest accused ttlwi.t~ vT i t rg~l i~g t ~ t i $ ~ i : r t  

that the QPPJ" should be designed to assure n ccarttpeti-titc p~sf-eutrj- tw;il ~f;btkct  i ~ f  tr? 

rnaxi~nize incentives for Qwest to comply with its ii:hofrs,rlle: st.rz.ice altligtgtrcins, if f"~tc5: 

arkwed that it ~tiould be incorrect to approach the evaiuatiut') nf ;t PAP'.: actctluaci; Izct.nu 
the viewpoint that Inore is necessarily better. Qwest urged t'frnt pk>-rtiacttts t ~ r l f  hc 326, ixt 

ie.irel that would encourage C'EECS to seek ivindfi~li p;l>Imerlts, ~ r %  1 4 ~  t!clrirx)enf oE' 
irn7estnaent in their om711 facilities.' Qwcst argued lira! tht: FC'C' h:t. rk8pe*if~,(!fu. liltilaik 

sirllilar BOC PAP proposals to fall within this zone of renaun;li~lr.ni=ns ~ t . ~ ~ t l i d  ' 
In supporting the overall reasonableness of: its QPA.LfYc Qivcdf cifctf fire X'jmct tYr:ll ti be~~:r; 
the PEPIS collabcarative with the Texas pIan as 3 >;tiif"ti~~g pnifrt, ~l;d the$$ ibsttgctt F F  
significantly and positively to address discussions occ;isjotlcii tat; i tt3~ cuif,aF~~r;r!~sc 
Qwest cited the foIlowing specific 

Increasir~g payments by omitting the Texas ptans* K-'I;\bft: 

Providing less forgiving de-escatkztiorr of pa:i.tnwr,> i% fnulk t + a  41-L t r r ~ ~ p t  lS tu t  

pe~forn~ance should improve 

e Wimilaating the caps on all individunl pt.fibrtnnr~ri. rx~~~~cru t~rnca t ,  wxccpa trtr 
billing 

Restructuring csilocation payments 

Raising Tier 1 "~nediutu" measurements to "hiptt"" 

TIae simple test in assessing the adeql.tacy 9f the- CJlfRI* strrartld, accf>nftrts ttr d-"Fcf, 
\i:hetlmel- a recon~merlded cbange ~t-csnld impro~e the ir~ccnttvex dtr pru.; rils ~ a ~ a i f t r ~ t e ~ ~ r i t ~ :  

10 service. In applying tlais test, 2-Tel .ir;uuld prefer '"rxzbitst" ~ T C K ~ L I L ~ P ~ F  t rs  ''pa,ttc~iek;.ef[~ 

"west initial PAP Bricf at page 2. 
Qv;cst Reply PAP Bricf at page 2. 
Givest Reply PAP Bricf at pagc 3. 

" Qivesl Rqrly PAP Br~cf at pagc 3. 
' 2-?'el Initial I'AP Brief at  page 6. 



nclequate" ones. Z-Tsl said that the "only" appropriate star~darci ta ; I ~ F I ~  iti i ' ~ ; i i l i - i ! i i i l ~  

CLEC-pt-@posed changes to the QPAP is whcther the changes \vc>tijri trllprtxflr thc gcal rat 
giving @vest adequate incentive not to disc~inlinate ag~ii~lst CL ECs. ancf tll;tt i.,tps o r r  
payment l e ~ ~ e l s  are antitlletical to creating such incentives. 

Discussion: Z-Tel's argume~~t is unsound. The FCC has rspeztcdly rr13de" clear ih,li 

p:ynexlt level caps are appropriate for inclusion in PAPS. Thc very existence kl.lri Ptfi3ie 

caps and other limitations in PAPS that exist under FCC appru~ed 13 :nppli.c.arirrrr:: ,-;flrr:t 
rlrat the FCC takes a substantially less restrictive view. Our 13sk 1s not 10 dcciife ht?rx 1 t . r  

ilzcrease incentives. but to decide upon the sufficiency of those prc'lpc.rsceS, \vt-fiicl~ int!.rraies 
at leasf a full considemtion of their comparability with those rrlrcacly ri.i"ir.n.rld $%> :he 
FCC, ivhatever incentive conditions we come ~ ~ 1 3  with. miore sttingent C I ~ I C ~  5% ill, ;xh 48" 

7'cl puts it. fillti~er the goal of giving Q\vest adequate i~teer~tivc. to Imjt z c b ~  
rto~lcliscrir~lillatory senice. That statement may he tnle \{'ithirr reason irrs ;i C~ctrr:~l b;isrh, 
hilt it does not capture the review standard that we sliould apply. 

Tllc goal is clearly not to place on in-region, interLATA cntv a pr iw tag 4lnl i*. :;il 

onet-ous that a reasonable busirless acting in good faith to ~neet its pul~liu ccl;pt??lnsihr kit i ~ 5  

xvauld refuse to pay it. To do so ~j-s'ould be to thumb our nose rtt Congrasit-tnnt sertselt ti. 
irrcreasc competition in all telecommu~~ications n~arkets. Ti? dn so tvi.~uid : ~ I s v  he t t ~  runt ,? 

blind eye to the general boundaries that the FCC has ptnocd arourtcl ilte tcnn,.: arzr! 
conditions of PAPS. Tllose boundaries are beconling more ult.nrI.ir t-fl:rrl;-cd as the r*rt:trlfwr 

of PAPS reviewed increases. UTe sllould besin our consid~eration of the C,)P:kXt st i t t i  aP 
least a general understanding and acceptance of those boun~dnr-ics. IT  fix ria rrtlrer n:;k.srrtr 

tflall that the constlltation to be provided is noi likely to Isaw ulrlcit effcr'l it i t  ix r;rut~i&+; 
the wnge of what the FCC will consider reasonable ancl feasihfe. 

It is certainly appropriate to consider unique circumstances that makc. rite case IIC~G% 
different li.0111 those already examined by the FCC. " 11 is  interesting to mric ih:a ni3 
party -- Qwest, CLEC, or con~lllission advocacy staff -- hn!s srgutsrf tfr;lt r h ~  qticstioat t r i '  

psymcnt linlitatio~~s is materially different here because of ~xrxique ftlcttral ~ir".ctlnl:<i;t~~e> 
Given the lack of such contentions, these is all the r;Iore reason tt) sL;ist f'T41111 iliac pt.*r~;w 
that preceding FCC decisionls 011 271 applications provide us kvitil s i ~ ~ i r J  ot"c'r;ill gttitS;;ncc 
&ad, to a Large degree, boundaries. 

Blind adherence to every aspect of approved plans is certainly trot recljui~cd, bcciihl~p: t t ~  
is a relatively new area of inquir;v, even for rile FCC. I-ioiirct.er. ;rrgurtxnts iF132 call  ti^ 
radical departures from cornerstone elenlents conilnotl to the plans alrti.ad:t- ~i~cftrclt,br,)l 
approved 27 1 applications sl~ould be considered a dis~mottoa, That  said, ilrr\vCt cr. ii 
rsn-rains tnie that each plan addressed hcreiofure by the FCC:. m.rd lltc one bvti3tl' la\, 

contains rrniq~ie elements. Some give more to C'LI3C's in  somc arcas, and sot.tle $t ic  ihl: 
BOC greater advantages in others. All presumably rufl~sct ;he kinif rst" t~t~lanr.a.t;g tl;;rr 
~ r s ~ l l t s  h r n  cooperative efforts to develop the1~1. AS the CLEC's In;\! srnicrf itr?lc.uL;rtcl~ 

and persuasively here, rtrgun-rlents that QPAP burdens 012 QIV~SI are eqr\al tn or $rea%k4r 
eltan those of some other plan in  some respect must be tc:nlpcrt:d t . 1 ~  rccognitio~ of tlitwt" 
areas \\.here the QPAP eases burdens that BOCs eliset~hert: rrrc bmmd :o care. -f htt 

Oou exi:mplc is the multi-state nature of these proceedings and of the efims [ni.cn !I> dittt. at1~1 p:ti,<tt*li ;ri 
iiGL f~lnrrt: lo address the questions that the Tclecoti~munict~tiorls Acl is1 199h h~rfdci~s st:ltc7...i trs . i f i \kwr-  



ullirnat~ decision on the QPAP's sut'ficiet~cy. 2s tlrc Ff'C i:rlcIrcssc*; ti-fc tr:=s;w8. :.ft.*u8c$ i3i; 
one that takes into account the fullowing cansidcmtlano: 

o Does it cornpod ~ v i t h  the corngrstm~ elrmmerrts i .rtrz,~r~z~>n fcr prc::tw> &aii>- Gi$zi tCi> 

under approved 27 1 applications 

Q DO the gives and takes that distinguish ir fPonl rft~rrsc czti~er ~ l d t i s  b , t i ~ i ~ ~ ~  fm2 &$:i ;$ 

net basis 

Does the pian provide adequate colnpensatiot~ for 3efti;if j ~ a t ~ i f  Six itksct'i l- $ *- 

could reasonably expect to be canlpensatec! if ttler'r rctntirrfisltrp meEs F " ) ~ f i  eta! *=% e: : 
more typical of commercial arr:xrrgttrnertis of sirnitnr size.. c i~~~ i j~Si ; fx iq .  13at$ ~ ~ l ~ i t ~ r f !  

risk and opportunity 

a In the final malysis. will the p1:m (ctrnsitlerrng rmt jt~~rf tkr3t.e eknteetn 9e~tgnctf ti. 
compensate CLECs for harnl) prot-irlc sttfficicnz, Errccnrtrc fkr tJx2r51 Ctr ' ' ~ : i ~ ~ c r % t i x ~ ~ ;  

to satis6 the requirements of Secticm 271 after xtw:tenrig trhs in;\>: .:frsm~arc 
nlarket," as the FCC put ir in paragraph ?-hot' t f r ~  Sd3C K;;;irr;a.;:t+ 4 Iktirbrtm;l, fJnk:s 
after it may receive 1'7 1 apprsvnl 

a Will the plan pro\-ide that ir~centi~t. irr a rrtnrriret. rila;xe .~ f tb .~"a  r w i  yTntw ;IF$> F~~-:,FC 

strain than is necessary on the saur\kf pritscipte l!lqa% d,ls.t:;agr>.; 1ki1~irklrt Sw:rr .: 
reasar~able relationship to h;2.1n1 caused 

DO the incentive aspects of the plntr ~i,'t;'., TIIOFC thd? go %~t';l!td 
CLECs for actual ha1-1nt impose a price csir rlr-tegiitrrt, i i ~ t ~ ~ t . i \ T i L  entry ~keki $1 

\tiauld be irrational for a BOC' to pay fidr tflc pnt:ifegr;? ref ~IS:Y'!F e a f ~ ~ .  ticci.q$~!~r;~'tg 

that the range OF expected vaiues of' i"zircnr icrt yr:ty~ilcnt~, rtttb :F ~kl~ol'et~k.,tB 
maximum with rniniltlnt likelihood rlf'aocunias, f:" nrtt~tk nacitt* ns;tr$bog&.;f! 

B) Does the plan adequately I ' C S ~ J T J ~ ~ ~  to r ? ~ q  a~niqua r;rrclat%k*t,bi~c~~- gi.rtTcc;t Bia ? i t >  

evidence to be applicable here 

s Are there administrative or prtrcedurai drr.~tLX.'; i t t  !$Xi: ~ ~ t ; i t t  t!\;kf ;&KC 'illrt % ~ l - ! i i ~  ~t:it~i~i 

functional, and that can be repaired i%*iffxo~~t 3 nt;;if~r 9113ift itt t * i t t : ~ ~ ~ r ' r ; :  

These questions pointedly do not ask nfircther grcnfcf ~ I L F ~ . ~ ~ F : E I Y  iatt S.]c~a C;J xt tptt!pd !M% ~ ~ . . 2 * . i "  

its incentives to comply ivith its sewice abJig~~tiof~s. TLilc ittrx%\bi,t,. f t l  rhlri c g i r + - l n ~ ~ r t  i k  ,i.. 

irrelevant as it is self-evident. In no f'athtrm:lble canzri~cf'ief s~hring tli $hag < t ~ i ~ k g i i t * ~ \  

material to the lnutual agreements that come to fhdti(,rrt ~ ~ : I I Z Y G F ~  X C Y ~ S A C R Y  u~ippit~ir:' *t11~i 

custon~ers. Making it relevant here riot onkj? t%11t;rsti~ii6, rt i*% fe,"i~i~!f i131! n ; i . ~ t ~ ~ ; i , i i  

co~iception of fairness anal propriety. 

$11. Summaay of Recommended QPAP Chsngrs 

The following list summarizes the changer; t h n ~  tt.ris rc1)rrr.t r r ~ t ~ t ~ ~ r ~ p ; r ~ ~ i . i  hy ;li,tggc t i *  'iil%. 
QPAP to nlalie i t  suf'ficient to Illeet its goals rind to f;ttl ws~ittrt v+kl-;rt i:6?34k!.:;fc -5% 5 ; ~ ~ -  

FCC' starldards applicable to sucl~ plans. 



Px-ovisions for Changing the Cap 
The hard 36 percent cap as proposed by Q\\:est is generally consistent n - i~ l r  xr.t.tnt euat;tt. irz 
other plans no\s in effect after FCC 271 approvals. i-io~ivt.~-cjr, the lack at' st;t,l>sr;tntinE 
cxpericnce with PAP operation across thc country suggests the prupriet? tsf' ;llIoti-~tg .i 

halnl-rced and Illllited span of variability in response to actual esperiettci;. f u l~ -~cs t  

exceeds the cap by at least 4 percentage points for any consecuti\.s 24-1t10iitTi pcrlori, the 
QVAP should provide for an increase of up to 4 percellt in tllc cap. tiptiti crrPlit.r uf;c >isk:c 
cnm~ntssion after- notice and hearing. Performrrilce p_rodzlcin~ ppayrnenrs at fc:ist 3 pzrocrsii 
L~ejotx, tile cap for the snnle length of time shouId allow sectuctions of 4 yercerit irt t t ~ c  citp 
The toid cap movement should be limited to 8 pcrct.ntr~gt. po1111s riptirnrd ;irrd fl 

1.7erccntage points donmv,-ard. See the discussio~i under thc P i ~ ~ e ~ v f i z ~ f ~ r d  C i i p . ~  SC"C$~CIII  ne' 
this report. 

FsrecPosing Recclrrer?. for CLEC Harm Occurring Late iia the Year 
lf tile yearly cap is met before a CLEC is l~anved, i t  \vill l101r get any rrttcni'r)ll; ni ;11i tln~frr 
the QPAP, eve11 though CLECs sufferi~~g ha1111 earlier recei\.c histft b;~se anti ~ s ~ ; t t ; i f ~ ~ j  

payrrzents. The QPAP should be changed to creztr :r mcciranisln tltat cqtra\vc+ 
compensation to CLECs and the states under those circul~~stanccs. Set" the disusissirln 
under the P~-oced~r~-~il  CC~,LX section of this report. 

,AJBowing CLEC Recovery of Non-Contractual Dantlagrs in C)tllrr Prr3cs:c-riings 
In seeking to preclude double recovet>f of daiuages and tlar ahiltt~ t i t  rLcr:nvcc ~ f ~ ~ t ~ x : g ~ - *  
under other actions, the QPAP goes too far. Ii shoulcl be  c1i;ulgc.d irr a mnntrcr t f t ~ t r  wii: 
make it more clear that C-LECs will be able to: 13) institwtc actinrl~ rrt,\t hiisrd orr 
ccr~~trczcrual theories of liability and (b) avoid QPAP offsets fbr tllc 11ortEort~ trF 3 ; t i ? 1 r 1 p ~  
that was not awarded to compensate for contrrtct-ual ~ ~ I ~ [ I s L I ~ ~ , s  of &l~'t'lt\gt"s, Sec Z ~ C  

discussion under the PI-cclti.sion q(0thc1- CLEC Ri.rrter1ic.v s~cclion 01' this .rr'pt?rt- 

OQFsettinmrg QPABI Payment Liabilities by Other Awards 
Tlre language of QPAP Section 13.7 requires change in orc1t.r rn nssttrc th~sr Q t ~ e s ~  ih rlilt 

ei~titled to reduce QPAP payments on account of damage il~varcis fbr ifljt3y tt3 P C T S C ~ : ~ ~  IY 

physical property, even ill cases where those i?nrards tirise fi i>rn :kctiofis or t?ruis>it~rtz it1 

providing whoresale service to CLECs. The la~~guage also needs to be chnnged itr QR!CF 

not to undercut the ability of CLECs to recover i~on-contractual c;t;rn~ng,l@rs au-;trdc~i i i a  

other allowed causes of action, as the preceding issue addresses in more clt't:~il, SYC lfrC 
~'Jlficr " v  PI-ovi.siort (Scctiorz i3.71 sectioil of this report. A chai~ge 10 S<it:l' Sccfioit 5,s. f 1% 

;rlso required to prevent an inappropriate limit from being p1ric.rr.i ott c)xvc:(t's liability kar 
ir1jul-y to persons or physical property. ( See the SG-I T L i t ) t i t i t ~ i r ~ ! t  r f f  I , i ' t t f~t j i r . r  10 3 ; ~ t r t j  
.4r~rarr1zf.~ CIrrrrgcc/ to CLECV section of this report. 

Esclltmding Qwest Payment Responsibilities in the Case o f  CP.,EC Bod Faitit 
It is appropriate that the OPAP set forth explicit pro\-.isions ~ i b r ? ~ ~  C'I.F(1' bat! i3 i t f~  

Ne~,ertheless. QPAP Section 13.3 needs to he m~cndcci fu 3vcoid es~:using ($wehi 
pcrfc~smance in cases that do not actually constitute bad faith. but nncxly CI- F:C' ti~rtlt..rght 
regarding an itlability of @west to perfom) as required. See the E.t-c!lrs-ir~ris t$t'r. i#i>fi d,;.;,? 
section ofthis report. 



Differing SGAT and QPAP Force Majeure Provlsior~s 
The QPAP and the SGAT include separate and someu;hat diffc'rettt farce 111:3*iei.:r~ 
provisions. There having been no good reason offered to justify the diffcretlce. 
shoulcl mitigate the potential for controversy and litigation by appl>.tng ra t t ~ c  QY'Zz\I' {lac 
SGAT's provision, which has  bee^; established to be stlitable. Set. tile E.r .~- l r i :~ t~v~~ 
(S47c~ri tzrr  13.3) section of this repost. 

Tln.sri.ng of Farce klzajqjeure Event Notices 
It should not be possible fur Qwest to defer force majeurc evrixt deili:trrtrisns tlrllit ;if\rr i h  
kno~xts whethes it is in jeopardy of meeting monthly performance standarcis. It shreuici he 
required to provide CLECs \\.it11 notice of such events within 73 tzorlrs of the tirnt. that 
they occur or that i t  corild first llavs been reasor.tnbly espec:ted to leain of thena. %.itch il 
13rovision will allow CLECs timely notice of the need to validate si~ch declrtrntions ~ ~ l t i l i ;  

cvents are fiesh. It will also preclude reco~~stm-uctior~si of past events to ide!~itf!- 
pcrformntlce-escusi~lg conditions. See the E.~chrsio~nv l!ji.ctir~lr 13.31 sect it111 i r  f' t!lis 
report. 

Ewnpact of Farce hqajeure Events on Interval nleasures 
AT&T proposed changes to the fmce maJeure lang~iagc,, in i>-t-dcr t c ~  ;issure ttx:rt t h *  
~>erfo~~nance escuse is appropriately limited to the tiille durirtg ~vt-iricl~ sai:!~ art  c.icrtt 
disrupted pesfor~llance. That language should be inc1ildt.d in the ('SPAT3 in c~s(ic:r ts a.tstrt-6. 
that Qwest's perfonnance escuse is limited. See the E.1--c.ltl.t;!'c.rn.c ISc?cericnr i3 ,31 sectjtttt I,!' 
this repost. 

Appiyiaag Force Waajeure Provisions to Parity %leasarcs 
It is arbitmsy for the QPAP to provide that force rl~ajeure 12vt.llts he pt?ibtniticil t c l  t*xa'usc 
11erfo1111ance under rlleasures where parity between ~vhoIc.sale and rctaii serc ice3 rl ;  tlac 
standard. The QPAP should not include force nxtjeuri: e:\,enI.s anlorry the exatsea br 
meeting parity measures, because such a provision gives Q~rirest n highly i~nbiii;trrccti right 
to excuse substandard perfonnance. See the E.vc*/zrsio~is lfS~?~+fian 13,31 Sci.iiug\ rd' &i:. 
report. 

CEEC Failures to Forecast as a Qwest Performance Escmsu 
The SGAT identifies those CLEC forecasts that are necessary :ind nyrpr~priatr~~ ft~ilt' Qii'cst 

to require in order for it  to be able to provide adequate senlice, It 7.vottld nt.xt be sc:tur~t tu 
escuse Qwest performance for failure to provide any ot11c1- type of firrec;istd Tl~c QE".hllP 
should be changed to limit pelfornlance excuses to fsilurcs k?? C_'LEC's to psob f t f ~ ~  

forecasts as required by the SGAT or interco~l~~ection agreement utlcfcr .ivlri~:lt thq,  
interact u4.h Qwest. See the EXCILIS~OIZS (S(~ctio/r 13.3) sectior~ of this rzporl, 

Tier 2 Payment Use 
tt is neither necessary nor appropriate lo impose a QPM) limit rrri the use (.sf I ' ic~' fl. 
pny~lxents. The QPAP should be changed to ease the use restrictic~ns. Set. rfrc iicbr, ,: 
Prc.rncrlt CJsc section of this report. 

Ftaaading Commissiorra QwestlCILEC Oversight Activities 
It will be beneficial for Qwest, CLECs, and the statit conlniissiorls tcz ;l(lc>pt ancf crpet"atz 
under a comnloil system for ad~~zinisteri~lg respnnsitrilifies and result-itrg cdlspiit~s 
involving \vl~olesale sel-vice. Experience with arbitrations, 'WNI;, ~triut. dt\~.kets, Si; ,-'i T ' s ~  
271 reviews, as well as the likelihood of substantial disputes in Ihc ft'trttlre iilditates that i t  



< - r  will take significant state resources to fulfill comn~issian ~.rspcj~~sibiltttes. 1 tw C O:I~T<**+ 

and the FCC expect states to carry out much of tlie reguLarop zitct nrfnlrtsi:~~r~&~~tc 
responsibility under the federal act, but have not funded tl~ost. art~vit jcs. 

It is appropriate to make a pol-tion of Yier 2 and Tier 1 escnlntcif p;~yrncrtts ;~\aiiaftlc fc4r 

supporting adlzzinistration and dispute resolution activities. 011e rhird ttf *Ti%bs 2 pa.jintctlb; 
and one-fifth of Tier 1 payn~ents should be made to a special lirrtcl fbr tilest ptiiq1t~~c5~ Cif~ 
an annual basis. Tier I payments not i~seded for these puqlnsc. cot11J he rclttrrtsd t c b  ehe 
CLECs from whose payment calculatiorls they came. See the Tickr* I Pqt.tlrt'~at f ;tr Tcctinr: 
of this report. 

Three-&lonth Trigger for Tier 2 Paymerats 
The QPAP does not provide for Tier 2. paynlerlts to begin for 1lif5" IIlE~lR1M U K I ~ C S : ~  f fii;c;si 
has failed to meet it for three consecutive months. This stnndnsit nlIr.ruts Q*isea;t r i L  txtl 
Ilaymsrtt b!. performing in only one nlonth of eLferj; ri~ree, tllerch>* settirtg a Rttt%:;i+ 1% 

stnndnsd of perfbrmnncc. Some Tier 2 muasurcs hm-c Tiicr 1 ct%iintcrFt;u.ts, \vfrxrh *&fL;ql 

create payment risk for Qivest. For those thal do rzat. Q ~ c s t ' s  "f'fei. 2 p;i_t lgt~~fi i  

respor~ibility sllou Id begin ii-ith the nest month of nun-ut~m~~li;r ic in ;my tcssc .ii hex. 
tvittlin the prior 13 ~nanths, there has been non-uorz~pliat~cc for the rtz~ctsttrc. ntt itr-m? ttt-ct ~ l h '  
three consecutive months. For those Tier- 2 nleasurrts alrea~rly sl~trjzct tn Tier f p:byfa~etats, 
file Saille Rrigger should be the secancf car~secutive n~on t l~  of  t~rrn-~~c..r.i"ctt"l~~:xto~~;r aRvr tht?rti 

has been, within the prior 12 months, non-perfonnnr~ct in any hvtr of three C ~ I ~ I X ~ Z X Z ~ I I ~ ~  

n~onths. See the T/71-sc~-h%~ztlz Triggcr.fhr Tic?- 2 PC~\ -~~ICXIIIS  st'ctitj~i chi '  $his r e p ~ ~ f i  

Chaaaging the Weights of Some QYAB Measures 
The QPAP provides for t h e e  classes of meaa;tr=es: tile higher thr ~ s ~ t $ i a t  c i a s  thu: higj*hc: 
the payment required in the event of non-perfonnarrce. L.I,ECCs rcctrrzstcb tfz:tt u uramt+cr 
of measure weights be increased, becat~se they t'cclnsidcnril ffiesc I X ~ V ~ ~ S E ~ ~ C S  to rclulc &il 

ser~~ices that had relatively higher value than was seflt.ctrct by t i t? QE'slf'a ztsstgliuct 
weight class. Qwest agreed, but argued for campensating red~criul'ts in sther x\eigi\~s, i:i 
order to keep payments in proportion to the vatrle of serviecs, :is ntensurcti l y  tl~r p~lt~t':, 

charged far them. 

The CLECs did not express approval of Qwest's relsafar~cecl k\*,z'~ights~ rhqd ;~rgttc~1 rirsre,tat 
for acceptance of higher weights without reducing tiny otirers. CYtz Ibrtrt4,i t t l ia f  ;~pprc;?;ii-h t t j  

be imbalanced and inappropriate. Qwest ~ ~ ~ a d e  a change to adiircss f 'l,,i:C' " CttilCCt t ~ 3 :  

CLECs said that the change did not meet those concents and t ~ t  kus i  i>i\C ,i.l.F'Cr %:xrrb rki.rf 
the change actually ~noved in the w1-ong direction entirely. 'I'lrl;icft>rt.. the ~ ~ * i g l l ! s  I>rrc<t 
agreed to change should return to the weights proposed in tffc t.JP,:\!+ ilfcci i~ia~grnaii> rn 
these workshops. See the Choizgi/z,~ A$(>rr,sur.(? IGi.ighrs section orthis reprrt. 

Ca~llllocation 
Qwest agreed to a changed coilocation proposal. $~ll ich it hriri .rvrts b,lwil irpt,rt iiii;: 
approach adopted in Michigan. Q~vest sl~ould include the appmpriatc I:u~gt~:i~c ntr the 
QPAP. See the Coldoccrtio~z section of this report. 

Rounding Problems ~ 4 t h  Small Order Volumes 
If a standard is 90 percent and order volumes are jive, then Qu.t't;t nlrf::l: ilfrthrrr~ ti it91tritt 

flaw to meet the monthly standard. Qwest ~ ~ o u l r l  solve the plublt't'tl tll; in ~ f r ; t l ~ r  ;iilffi\xirlp 

"one-miss" per montl~ performance to be co~lsidrrecl as camptiant. "fhs ag~isn>sclt uz~iltik! 



disadvantages CLECs with small ~olurntts. Qu-~s t  tmkfid pet-fkrg12t FFR~' , :P  ti:rs;~at.i~r J it: t'; .-:s 

month of the year without making pa>.i1lt;.n;.;, 'rile Qbrr$P ~Rt%utti- EY C ~ \ ~ ~ Q : : : C V ~  r:?; rcfi15:i : 

n ~ u c l ~  more balanced process. Qn-cst sirnrt!tl caleirfrttr. ;hc >.,;,ss:\ r5%2m<; ,P~:;=L;: 

perfon~llance. In any month v,-I~ere that nver;rge n.35 ic33 ~ $ 3 :  ;.,t.gdrar$*$i& pi-. -ti,;:: - 
< .  should begin with the first miss. ?vlosec)ver. f"rt,$m tf'int nru~;lti!i 5;:"rianC. tscv~f7zxkic i  >: I i j$g-= I  

apply ill each S U C C ~ S S ~ \ . ~  :nonth ivllcre file st;lt-r$slf-d i s  rtsr nacf th:i~i$$t .%tri~t &$'j"!~id~:?-" -7: 

the monthly fomlula (e.g., if in the nest t ~ l n i ~ t h  Q i ~ e ~ f  IIIE-;SQ< j r*hi: trS $ *+Witariggrl:jr=-s =3 p ->:I ., 
90 percent measure. escalation should 3ppl3 1. See t f : ~  &~ii' f>i!~ts-i:~,  < ' i$:c l  'i hdi:r;xai. j3 t .  :: i ;  - 
report. 

Limits on QPAP Amendments 
P b In order to give Qtvest a reasonable degree tlrt'cetrsinl> f i k ~ ~ t . i i  I ~ C  C \ ~ ~ I < G ~ -  rr? iS i:-l::i: .'- 

will be subjected, the QPAP in yerieral ct~nsar-nins t tpp l%i~P~~t~ 'b  t i ! ~  ~kbt!tf> it' at$t?-;:i:: :: 
However, the limits go furtl~er than is nlrcessarg. trt accc)ir4kjlfWtr iflrc q ~ i ~ l ~ k ~ ~ : a . , - .  ;r 1:4; ~ $ 1  t 

result that the QPAP is zit tnldue risk of ht.cnrr-r-in2 rraia$itz'i;itk~'iaE r;-t lil ii~ar-irc't;~!~ ,- t?: $ 5  
may be expected to rernairl dq~r~amics. It  r eq~ l -~ r~s  Tin~~~l ik i r~ ict~k %c- ic :~ :~ ;  v P I  - t - 
acconmaodate cllange svithou~ disturbir-rg rhc t.c\cl;r$i ktct t ~ f  ~i;~"rt~c~t!?t";$x ,i:..S ra$ii;-f i i ;;: i= 

expects under the circumstances. Thc QIQAP sht3ufd: r %Z q$ip :%t3si:~?i3$ 1.6 r 1, F 4 ~ ~ : I ' Z P ~ -  
resolution procedures to disagl-eernents C>VC'I'I tkx p~lilp~3:a.$ e ~ t I t . h ~ t r ' &  i s $  w ~ 3 .  OijC-1. . l : s ~ - .  z' 

'* ' the QPr@ p~iyinent structure. (bt stxppurt rr a her ;I p+~~rtiet:t $iii?-tki jim-;%.~2 c:j- ;: 

necessary by a small. capped pclrticti~ of TEcr I esca%:izcci fb:&~$h:eixI~z. I ~ ~ : & ~ - ~ L ~ ~ ~  &f?i:*~i.i: 

resolution and admi~listrative stnrcrurc, and fck pgrsirfe fbr hic?ii~$l,hl I C ~ .  B,t!M\ 45.~~2; ~ i - a f "  

c + Y  provide an assessment of the QD..Zf"'s cotttittutr~g effkceitii:i?rv. %\en? pkT: $%-.2!, )$:re ..{F* 

Revie11- Linziturioirs section of this repcsrt. 

Minimum Payments 
Substandard Qwest perfomssrr~ce car: hatic: 1xia;a:tti;irl: i1i~~:5ir c~3rts~.i1tt~;~tti*4 !$%F : 4 ~ 2 ~ ~ 3 ! l  

CLECs. Tlze QPAP should assure tlmt: thcr yc~rfy i x fmr$ ta l f  6E pat% z g v  i -1 8-4 14 it t k l i  l.fir=.:JPf 

a~mual order volumes is sufikicnt to addrw.; tirii pfcs~i/t.t~r ,!lac B>;" i f \ ! ? \ ' ~ k : ' r d  !Y, 
amended lo include an arirllaai n~irrlmurn p;t:Jnnt;?rrii L : . ~ ! V ~ $ ~ : ~ ~ T C I I ~ ~  t;Jt,.t.c:j! 4ks r i i t J  % k b ~ i \ ' r b : ~ ~ :  8 1 ~  

amount of $2,000 by the number nf'monttis it1 the :;car tPBl la tarizd Fiv itrt>& t ~ g i c  i b i l  y%th-i . , i  

Tier 1 perfomlance n~easures far Cet,Ei's with anrstr,iib. t~rd~":' ' ~ ~ ~ F Q J J ~ s : ~  S.&$ ICYL ~ S L M I  1 , f u  ~ 

Qwest should the11 subtract from tiris axntrutnx aft f7ayiatx~nrs sx~,tdv,hc rU tsl @r,* :T/,~L%-; fi.1 ~k.' 
CLEC for the same year.. Qwe~"iSifo~rlrt t%~cto n)i,tL~: alp ZUIY 4xt%rte~ji  $r:.%~i~~:i-r; --i!,,, 

nlininlunl payment caiculation rarrcf tfri?l?;c :rctu:rR pa% rtro.li!ii I"tw t h ~  Si$jkt&lrtrln', ix-i: * e s i <  -: . 
section of this report. 

Dispute Resolution 
Qwest offered a QPAP a~liellttrncrri tf-iai ~ ~ . i r r ; i J  itiskc 3$, 1 &r.g.-sni~,; k ~ - * ~ t l i ; i  t , c i ~  3 )I I : A ~ ~ ~ : ~ $ : ,  : 
available only for selected e)Pt-"rl'i secizc>tt:v. f ' k a w  F i ; g r ~ f t t ~ ~ , t f  iL:ii. rtFz,tr:iG, ,~t~i i .c3 T . r  t i .  b t t ' . - -  

disputes about the SGAT shtluld bt: t.c?ohi,.d  or^ rrfc~'c!hir~t..~'it ' ; t~ 'pe r~>q~ t l i : , ' , ~  ~ ~ t t w .  

sections is necessaq: there 1s nc3 rsns4)ri t ~ r  rftle,)I;litlfr th:: s~i!~:i?if,rs,:G .;ti $ktl :%J 2 - i  i ' <.:z:;r :* 

dispute resolution procedust.~ far 3ddres.4ii~1g af$ ti~sput!:- ,%khlil$ fjtf=% $4:~- <,)I5 (/P + l i + ; ; : ! J  1 1 -  

interpreted. The QPAP sh{zulci ire ci~arrgctf etv ir-idjkrr ri+.: St kg%. 'i e k t t * ~ ?  f : I ~ - . * k l j > ; s r j : ~  
procedures apylicakrle ta nil dispartcs reg~trdiitlg .." Frlk;;rfp;et,~tls~ ~ r l c i  .S~:.~FEIV ::~+ar; : 2 1  ih-- 
QPAP. See the Disp~lr~' X~i,l'ofurjwz S C C I ~ ~ I  t i l ' i h ~ c  ri"prt%. 



Assuring Continuing Dala Accuracy 
The QP-4P needs to be changed to provide for a n~orrt stluct~~red frrt3cc4;; ktr. ~ ~ z k n t g  
changes to perfonl~ance n~easursment calculntion rlletI~oifs murc tr.:ursp;trei%f ;in& Erar 

planning and conducting tests and examinations {coliecr~vei~~ reterrcti t o  as ";it.trfits" ti: 
lfle participants) to assure continuing data accuracl-. T11r pnrgratn thv t ' r~e 'c t i~g ti~a"'tr: 

needs should be planned and irnple~ne~~ted by the strite col~imission:: ;icttng rrr cc\nccr%, 
with the assistance of such outside a~~diting and othcs rspertlsc ax hkcy clrterrl.rtni- 
appropriate and which they select after consultation x i th  all inttrestcd patties, 3*rr~f i r , j t~h 

of the Tier 2 paynlents, backstopped, if necessary. by a eaplted partiioxt crf  Tier 1 p:%yh?te-'trF 
escaintion amounts, sl~ould fund chat program. Set. the ,.f riric'; /'2'rlg~"ttf11 hecf ~ ? E S  ~ ~ " i ' h t : ~  
report, 

PBfC Access to CLEG Data 
fsublic senlice comil~issions should not be required to trrndennkr: cutu'clcrs~~rxri., a,urnle-= 
corrsu~~ling processes for asking CLECIs to provide such data about their sen ice ;is <5rt LJ;-.~ 

already maintains. However, the QPA13 shorzld be cliangcd to rxssrrrr tlana f,Xivc:~f suppc."".i': 
the presenration of tlie confidelltiali.ty of such data by prot'iriing i t  only rr1r;rta cor~nmr:;alt~r~ 
order and only after initiatirlg the procedures necessn~y to ruikin'r:rin cntrG~I~t~fi;~lnla., 5cc 
tllc PUC ,4cccss ro CLEC Dntcr section of this report. 

Retention Period for CLEC Data 
The QPAP should adopt specific provisions that 1i7itl ubligott. Q w s t  to re!inin f 'L 1% ' ctnt*r 
for specific periods and i1.1 certain fbnns. Tl~el-e siznuliX ;idso bc :I prrrx.t,-;u.rrl aLtc;lxi~ mk: 
recalc~~ation of QPAP payments for three years. See the IJrtn\bir'lirl~ ~' f - i t l  'F j'hcw i ' 2 d l r r s  

Dcrru section of this report. 

Late Reports 
The QPAP fails to provide a payment for inconlpletc reporl:;, At1 i~:cnu~~i?lete lt-ejk~t? $3 :he 
sarrle as a late report for the excluded measures; ttleuefirrc, the I)FAIS shotrid be ~lx~~rtgc~b 
to provide a payment for reports that are no1 co~'rtplete. Af;$o, tikc Qk3hP Baau r e p %  
payments adequately address very short delays, but $fit"htakilj !?I' e't1351gt:ti ttr pw'iSfr;Z.r" f k ~  

escalation in the case of more significant delays. See tlte L ~ t r c *  R ~ y ~ c ~ r r r . ~  ,~ct'tirrlk tit‘ t h lx  

report. 

Payment of Interest 
The QPAP does not provide for interest on delayer1 payments. t)x,ve:+t trk,r~c.~;l f r l  :kt4 

interest factor, but would set it at the one-year ti. S. " f ' e a su~  rate. 'r'hr: ~fitrtai:~ t t j  t k ~  
agreement cannot bol-row at that rate; the prime rate pr~stecl d x i l ~  ky :t rqstltzbfrl ssrt.iri:s.' 

better reflects their short-ten11 boirowitlg costs, The QPAI' shnaitl be ..3~rli't\ii~rt t r l  I ~ I ~ \ L ~ L $ C : -  
, . a clause calling for i~lterest at that rate on payments delayed for :irxy X U ; X Y ~ ~ ~ I .  33: e F r ~ z  

Puj*t.izc~it qf'll~tcres~ section of this report. 

Performance Reports Pe~tdiaag 2"9 Approval 
lVe recommended against makin% the QPAP ef'rt'clivc privr to 3-1 ;rp~rrot id ittr!c.i 
I-lo~vever, we believe that there sllouid be an abtigation {.en pro~+iC[c fiw t t i ~  ini~~~ctlitr$k* 

initiation of ~nontlrly reports of what payment oblt~aiioiis ~ v c ~ i ~ l d  h;xvu been ;xbi;tit~~llin:: 

inmediate approval. Such reports ivill increase thc sisibiiity of' per K_rrm:mi.~: j~ettrfirrg 
"71-application consideratio11 and they svill help tL!Xs arlrf e.t>t~iifli~siirr~~:* ~ T C ~ ~ F I E : < :  



familiar with the I-epo~ting fornlats and data content in a tinlely way. See the brrfriir; 
l$>c.tivc L)ore section of this report. 

areernents Ilwcorporatirag the QPAP into SGAT and Pnterconnectiarn A, 
For the sake of clarity, Qu~est's 10-day co~llinents to this rlep01.i sl~nufci i t c i d j * ~ ~ ~  rn IElrrW 

detail Ylo~i~ the QPAP will be incorporated into the SGAT, and sl~i~utcf slzecii). the Sti;~i'f 
sections that would accompany QPAP election for ineol-poroticzn i!rtfz an t.six&iny 
i~~tercorlnection agreement. See the QPAP lizcl~wion in rhc SG.4 T rrrtci I f ~ / i ' i ' ~ " O ~ l t f t ' c ' i l ~ j ~ i  

. ~ , ~ ~ Y ' L F F T I L ' ~ I S  section of this rel1or.t. 

Billing Credit Format 
Qwest presented a sanlple billing credit format at the \vorkshops in ctrder. to clemt~r~stfntc 
tltat CLECs would be able to identifjr the sources of credits given. Tilt. QPAP shc3ult.i 
require Qwcst to provide credit inforination in substantialIy the i'c7mil of thnt sainplc, 
absent co~~tnlissioil consent to change it. See the Forsnr qfPkt~-ttr. t .?rf.~ apt E ' L E C 3  st.a:t;rtvt it!' 
this rep01-t. 

&Jracantestedl Qwest Changes to the QPAP 
Qwest made several QPAP changes, which it said were ii~i'tinted tyC !if e' CUI ICC~T~~,  3 6 1  

participant ob-jected to them; they sl~ould be incoq~oratccl. Scc the Qrvthst :y R ~ + A ~ C ) F ~ A ~ *  
FCC-hziticrtcd Cltar2ge.s section of this report. 

State Commission Powers 
No party raised the issue; however, we were concenied that the QPAP sn!is tfir;~t Saitrz 

aommissio~ls may reco~mllelld to the FCC that Qwest be pmlrihi~ed fiixn n:ikirtp oil rz%:%i 
in-regiot~ long distance customers in the event that tlw cap is r~~iclleil. ~IPL~~LL~~L~ 
conurrrissio~ls can already do so tvithouit alloxvatlce t"rt~rn the Q13hP and itw~:ri~l;h~ 
specificatioll of a lilnited power may be read as ccrnstr;iining i'r~trm~i;rsit,ll r?pittblr:- 
or henvise available under law, this provision shot;fd hr elirlkitlattid. Sce I kc Spr b c - ? f i ~  t i i t . .  

(?f Cornnzissio~z Potvei:s section of this repost. 

IV. Meaningful and SignifFieallt Incentive 

1. The 36 Percent sf Net Revenues Standard 
Tile QPAP places at risk each year a total of $306 milliot~. which rrj>rcscsits 4f3 p~+rucnt J! 
Qwest's 1999 ARMIS return for local services in rhe nine states cnlrrks~t~eti. "f'fkc r'iKhl;:\ 
return is nl~easured as total opesating revenue less operating cxpaises stvlcf vp~:nkfirtg !ax. -+. 
Qwest agreed to remove from this total a da~vntvarcl nc\jusrntent far "Conrrnis,s;icln-1 I L  :t. 
Orders." The effect of this change is lo increase i n  several st:ites the :rinr~tttat si rLh?,, .i.- 
co~~ipared wit11 what would have been the case without Y' I IC~ att ;\Gi.u~titlenl. 

Qwest argued that the FCC has found this measure of' net reirc.trus\ t t  "'mcaurn:r~,strtf 
incentive" to naaintaul adequate perfom~ance in 271 orders in New Y'rrrk. *f.cx;t~. 1;m> 



;lnd ~klahama. ' '  The 36 percent factor represents S306 nlillion for the ninc states. u.!-t~h 
i-orni):ires to the following amounts already appro\-ed:13 

Table B : Total Amouslts at  Risk in Other BOC P A h  

Stntc Kansas Massachusetts New Yo!-k 0l~l:~lioma TC\;LS -- ---.- -...----.,. s---.*., a- 

.Amount $45 mil l iou  $1 55 milliotl $369 million 1544 million I.;7Skr ~nrlf;otl 

Qn.est cited the Colorado Special Master's Report addressing Qwcst's ptlrlbrzn;zrte.c~ 
assuIsarlce plan in that state as supporting a silllilar cap of 36 peroeilt of* IOEStd two1~rniJr- 
ARMIS net rctum." The plan discussed in that rspon uses n sonicxr-h;~i difircir? 
stnrcrure, as compared wit11 the QPAP being considered here, Both h32.r;' rf~ree SG*~T~CI\!:... 

but they are described differently. The f o l i o \ ~ i n ~  tabIs shows r\ sinxplifiecf corr~p:~risori t%f 
thc lnro plans. 

TabBe 2: Cnm~aarison of QPAP and Colorado Speciai !Master's Report lPa>~~kcnr."; 
-I_1 

PLAN QPAP ~.~~c~Iorado 
-- "..-----*--. -- 

Base Paynlents to CLECs Tier 1 Tier EX 

Escalated Payments to CLEC's Included in Tier 1 Tier t 1' 

Payments to States Tier 2 Tier- I1 

Both QL\*ET'S~ a11d Illany of the participating CLECs made libioral reFererrce to rl-rtl Cc>io~?s~il 
Special Master's Report; each claimed that it supported their positic~ris 011 tlir clucsttcxit L>F' 

caps on total payments. The Colorado report describes Tier 1 .S pzi;\mcr:ts as j?rat.icIu~;: 
compensatory payments to CLECs, and as being designed to makc ttlttn tvholt.. Tt't: 
Colorado report analogized them to liquidated damages. That report. ~tlhicll w;is ixsue2i 
during the first half of this year, reco~lmlended that parties claiming (iat~'\ :~g~'s i t% tr; 

different fro111 the rough approxiillations adopted in the report nrakc stttrniissltrn~ 
tlr~curnc~lting the kinds of payments and amounts that tvould hettes rcilect :rctu;rl hartr: 
Intcrcstingly, despite this report's illvitation and the passage of significanf time heeu;ec,r 
i ts issu,mce and hearixlgs in these worksl~ops, no such submissioils haye hceia made. 1:; 

The Colorado Special Master's Report described its Tier I.); payments as C ~ Q : I T ~ ~ I ~  :t:i 

incentive for @west, by escalati~rg payments in cases where deficient pcr!br!r2nlrcr: 
cctntinued for successive montl~s. The Colorado repol? ~vi~uld ysrcxfidc fol- p;tyment crteimli 
3 pat-riar-i of the Tier l.Y payments to CLECs, recagnizir~g that this !>ayrncnt segnlcrt;i.. 

-' t hcs !  fn1tr:tl P.%P Brief at page3. 
Qxt'c~t Irl~tlnl PAP Brief at pcgc 1 1 .  

,4  (-1\;,1,s~ lx~ltial PAP Brief at page 12. citlng section I1I.D. of the report. 
' 
Fm31 R C ~ E ) E T  anti Rcconuncndation by the Special hlnster Jrr tilt. ,tlofrc.z. tw'fjl,? 111i.i~~ri,y:f:zrrr1 i f z i i r  

f t ~ r ~ ~ r i i l  X'L' . -~ , /? ,~~ouc~Jc.§ ti71. N QI~'L?SI C'O~~ot-urioi~ P C I ' { ~ ? ~ ~ ~ ~ N I Z C E  :I.u NJ.~I?ZCL' P i ~ t i  11; Ct?/c>t i;ijr>* Dt7iihei ,V:t 

r)! I--34 I I (i.'utta~?do Special Master's Report), provided as Exhibat S'?-lVC'bI-Ct:!l.--;. k c  t.tagc..-, ? 2 
7 ,ihiidgh I O f ~ r  ;I ~ ~ S C U S S I O I I  of the stntctt!rc of tllc payments p n ~ p c c d  In that rcl~~~.crr". 



nillile i t  may serve in part to compensate f LECs for additional haa~n, lS ahtx t:~!";?t~t.fi=ci I t <  

deter inadequate performance. It serves this latter purpose by inlptlsrnp *.%ii t_"jat..l 

payinerlt obligations that exceed the amourlt of h a m  ciiur~ed to CLl',f s, Tlsc C ~-irT;r.racir~ 
Special Master's Repon the11 describeci Tier I1 paynents, which %%ere defftgnetlto t%"qtz~s-e 
Qwest payments for failing to meet standards that were either nggr~gate fLe.. nrtrk C L F t  - 
specific) in nature, or that related more to genssal support of cr>~~~pediinrr its a xvt.arute Tlic 
report recomnended the followiilg monthly pay~ncnt cap ca11cul;ttion rosetfrtd: 

Detern~ine the amount equal to 1'1 I"' of the iu~liusl cap. .itJl~icli kcilnte.: rli~w 
nzontkly cap 

Apply all Tier 1.X an~ounts against tf~c ~nuntfily a~mount. Emf yo? tlncra~ CF rii r 6  
they exceed that mount  

e Pay Tier 1.Y 2nd I1 payments to the esterlt that the n~nnrftly c q ~  nb;rs nest rui-cibeIe~8 

by Tier 1 .X payments 

@ Carry fonvard any unpaid Tier I .k- and 11 pqmenl~t; r~rnar i  t t~c'y c.itt fjt: p,itli  fir)^^; 

montl~ly amounts remaining afier paymetlt ot'"l'er 1 ,N at~lc~unfl; 

r Allow the public s e i~ i ce  comllission to increase tilt: sn~iual c:ip i;md fhciztfi.~~-~: tEw 
nlontl~ly amounts derived thereunder) in the evt'tlt tl~:lt (&vest sitnxrl.cjr ~s:rzt'i t51c ~dyi: 

for two consecutive yems or owe lLTi of tllr cap 31 the end of m;zh of $t i - t i  

consecutive months. 

ELI/Time Wasiler/XO Utah argued against t l~e Qf-bAl*'~ ticloption ol-- the ~ Q F C C , ' ~ I B  Crlp. 

citing several grounds, which inc~uded:'~ 

That this figure was not conlparnblc to the c;q~s: it1 ~Ixc I r i . l P ~  of toah~t. I%f~'s, 
because the QPAP is n~uch more E~vomble to Qivmr irk trtk~ei. respects 

That the 36 percent figure is less than Qt~~est's prr3tlts t'rctm laltr*astnti;l wti tcc ra 
Washington and Utah, which would allow Qtwst rct c o n t i ~ ~ t ~ e  prtkfitiswp Ikcltr~ ic~u:tt 

exchange senlice even after nlnking paymeills at the r;.-:rp, 

ELI/Time Warner/XO Utah said that 3 sn~nll market strnrtt it1 the ~~n-rcigtll~~, i : f t i ~ ~ ~ f . , A  F;t 
market (i.e., less even that tile 25 percent that Verizan irriti:nl.ty e:rpturcd rn Next' ^Cr'~~tk,, 
would justify surrenderiig 36 percent of its other not ret'cntnc,'s to prc?tcct its t~3:i:;if 

exchange market fiom competition. '' 
AT&T argued that Qwest's reliance upon ille FCC's accupt:irtc.cr of lhu .'fh ~crcunt rrsr;tf 

payout in other proceedings was misplaced. AT&T said that (Swcst's ~onnrxriitrrcnt. to t!iC 

36 percent mnou~lt was undercut by many other self-sewiz~g ch3aps i>tscst hutf rrrirrfc it; 

other nlateriai provisions of the plans accepted in those prrlcccitit~gs, %:itin$ stncctrit:;~il~~ 
the following QPAP provisions:'" 

Broad offset provisions 

Broad exclusioll provisio~is 

".' ELI/I[.IIIIc Mramer,%O Utah Initial PAP Brief at pagc 13. 
i - ELlj'Time WarneriXO 'Ci'tdl initial PAP Bricf trt page 7. 
" AI&T Reply PAP Brief at page 7. 



Q tinmifs on use of dispute resolution procedures 

o Tier 2 paymen[ linlitations 

* Lnx~cr Infe report payments 

Q Six-month PAP review Iinliraaions 

pp%"%w%G&~$: +Ye dzz MI apeme herc in 3 vacuum. The FCC has already made il clear 
" ?d; &A per~:mz t;lif aez Li1t.mz2 rt\-eaues IS s21R1cient to pmvidz an adequate ir~cel~tive irt 

2f",kpa iC,Y-9ZC'r,ES. Xk@Z i*~hmdc% Speeizj hkmer's hqy3ft, issued after the irlpul of mnaly of 
X 5 . l  ?zbm2 KLECs paiiic1pwikag, kire- 3ppEied 1hzf -2e basic stmdasd to [lie Qivesl region, 
"!~y~.4'52 ~ ~ S 3 ! 5 k &  e.* +&i?r;~<* $%t $Spp:*fi tg~ilg'~a3i~ si@ij?crnce of 3 S U ~  i)n 
, T$e ~ ~ ~ 3 ~ ; . ~ 2 6 ' 3 ~  EXEC3 && fidlj ~ p p - m ~ ~ y  4~ ppc~en; e\ejt&g~g~ ~~X; IF  jy~l j ] l f  

- * 

r$.l. a z*c. jsjs4+~ +,'=ti :St*  +- L A  -- - A .  - L F ~ - T  ~;FC .c&q sr <;Ex o-cn se;:?.ices nIrt"31.i)- k i t ~ g  C E ~ ~ ~ X I  

* +, ?=&.* , ,-.=-A ~w- ,.* - %'. x,%* "8Cr. #$G, &! 3~~ ~ ~ - ~ % $ + & ~ & p ~ ; t ~ 5  +: < ~ * ~ : ~ ~ ~ i  1kt-g $read:- &&jrics& k*, - .- 
>, % f ,>C -pL. "?. v % 4,..,: 

% .  

,, , ,%& +,&? 1 ~ ~ ~ 2 3 $ : -  242~& <kstJ, m8?rj ~~~~~~~$ +X$$C$~{ kn-\ $ 4  1 ltle !L;Lc f.) f -5 

2,k .n,B>,,<"-L 9 a ,  e r 4 4 s  *- 2 -- * S N / ~  >, .zb z&&$**%& 

, - Ai~otl~er ELIfr i~le  Wa-ner>XCI UP& a ~ p n c a ~  2 ' i i z  ~ , 3 ~ ~ ~ 3 p t j : ~ +  - E:~>~,,~ T- ,z -~  % LT 
- t -' E i o l ~ e i ~  at this juncture. It. misses the p i n t  lea ~zrpj&" &3t 4+V?41J 5i"&> $rc jt?~:~.1x.3z>7i2?.1 

fism other PAPS because it would leaye Qtssse's Iocd exc-3mcr bh23:~~;5 ~;a::iz&~i.:: z . ;rL 
when payments reached the cap. Tile us2 of .33R?b4fS at: i 3 ~ ~ * a > i ~ 3 ~ d  5 ~ -  .:~T:.L 

* * pefff~entsrge that i s  less than 100 percent wall proJws the s m c  ~esut;;,. Tkiz %LC itac yi21s:;- 
ini question have used 36 percent of net intrastate reyenuts m,akr=~ ~hffir: e fa4P i l ~ ; $ i ~ ~  I:? 

E I ~ C ~  I X O ~  different from tillem in this particular respecr. SimiIwk, ELil Timc Vh amcl- 3;i;f~ 
Utah presented no basis for supporting their conclusion h r  the t-n:r,iH,.%TX mwlket 5hxr:c 
initially gained by Verizon in New York is ~mrtfs more rXrm thr' 3m~75312 at risk bcn 

'I' Q w ~ s r  Reply PAP Brief at page I 1 .  



;-iT&T' = %*l'et, supplaned the adop~i~fi  itfa prctctri.~?;.,! mjbrl-r i&sii11t11;f C ~ T  "*hz;t:"* 
~:ap.'' XYuridCom srapptlnssd this appr~aeb citing 3 ~;>rxedur~E ~TJI.F rnAl.;cs :t :r;rtrc 
ii>k&kxd8i, ;IS csrnpaied with a kiard cap. t5r Q'K~SX ?to make ;:, czi.i33~13tx1%~ G ~ C I S I ~ P ~  tthettlc; 
at :> 1x~tfr2 cccanomicai EO continue h ; r r m ~  &e toss af nrm-cumpt~rince. r ~ ~ h r = r  ~hzn  I + ~  

bring at5 pe~?zrrasa~ce iup to standard- i4"orlbCsm also obened thar 3 proceaSnmS iaF 
a$r,*t~ki;l $r.e R ~ F C  rqzal3ts~ the px~-er 1-0 modit: xhe plan Q,-here C L W U I T I ~ ~ ~ T ~ L S ~ S  i? i3l1ic i  

i\-;:rrdnt s cjr;mngs." ~LTLQT also s p e d  i h z  a hard cap n30uId opc~ire  it1 den? ;i i i . t f  
fidl cl+~a-~pc"~si+tit~~~ in casm \\-here the cap was rsached &fire an indk idut~l C I.,Ft. 
~ u f i r ~ c c f  ?;t~h~~,andwd prctrfolmlance. For example. under ~lne QPAP. if c;kesr rrfacl;~~? the 
i21,43 in 94strskr, hut ka !hat same month firs failed to meet standards In tlrr cast' at C!.._I,C' 
'".'rlT', f_"B-W X timauid firs-: e~rirled to no paymcms a1 alf." 

DiserussSora: There ubias an ovenbundance of ultimately uni~~~portant wrgings zkotft 
ivihrtz!~er this QPrlP is iroluntay or not. iyhatever its nanue- tile issue bchre US is tit71 

ch:k:angcd. That issue is tvhether the participating comillissions should tell the FCC' ttlrnt 
tirey dairak the QPAP sufGcient to satis@ the public interest- Despirr' ttie conrizsic?~? 
er,.rzgeiicfc-red Iby that debate. however, one conlerstoile conclusion is estrenlcly clear: 
Oiresr alYers it as the toll it is willing to pay to cross the bridge to ix~-regic;n, lrllerLATA 
cox~~pctitian. Just as CLECs luve the opportunity to decide whether the costs of entering 
the l~ca l  exchange nlarltet are too great, so should Qives~ have a similar ability befbrr: 
cxt~rcisiilg its end of the Teleconmlunications Act of 1996 "bargain." Tile FCC :and tlxe 
states t~r~ve  gone a long way to providing a reasoilable degree of economic ;kssurciilcr (as 
Ikr rrs any business in an essentially free eco~lomy has a right to ask) at.out the costs o f  
~rsiaig incuxnbent facilities to enter that market. 

Providing that assurance in reasollable measure is proper, because the Congress, as ex-e~lts 
lia\*c siiown us, has asked CLECs to take large fulancial. operatirsg, and custorncr- 
psr~ccpticr~~ risks if they want to conlpete with the BOCs who arc e~~trenclaed in1 tht'lr 
incfividrral local exchange marlcets. There should be a compensating kind of certainty ~ Q F -  

the BOCS as they face similar business decisions about the markets of other carriers. A 
j~roceiiural cap that leaves others free to escalate without limit the risk that Qwest tnusr 
r:ikt. in enterirlg the in-region InterLATA n~arket lliakas a decision to enter the i11;irkt.t 
much more spec~llative than it need or should be. 

Our concern in this regard does not arise from the fact that the "others" who \viil u~nkt: 
such escillation decisions are public service cotm1iissions; our faith in their ability to 
xrtaiec such decisions carefi~lly and wisely does not underlie this conclusiot~. T-!nu.et.cr. 
rhc ctsncci-12s of those who inalte the decisions, whicl~ include not only Q~sest, but tl~osc 
..-..-"---- 
"' i\?'&:'T Initial PAP Brief at page 19; Z-Tel Initial PAP Brief at page 1'1 
:" M't~rJdLom Initial PAP Bricf at page 8. 
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rvltrr p~vvMtt the compiiny with capital, must also be taken into account. We sl~ould ask 
thTe iluestiot~s and we must rely upon the alaswers to all in order to decide this issue: 

n Hou: much would s41e undercr~r the piirposes and goals of the QPAP by failing to 
inr:oqmratr the economic "opener" that a procedural cay represents 

o 14nt~ likely \trill it be that CLECs will be under-compensated or that Qwest will be 
rn;~kirtg 3 calculated decision to under-perfonn, should the caps be reached 

Ilnix, nruch sI~ould u r  concern ourselves that a decision not to enter the in-region. 
ifxt~:rkATA market ma.; folton;. 

r'ftn. ;;nsr-k:r 50  he firs question is that there \sill be no material iveakening of the QPAP. 
,T"- - a , ~ . s i ~  the U X ~ E ~ T  n-ie~kods and processes available to redress an inability of Q\sTest tu stay 

she ap T'wsc things i2cXudtl root-cause nilalyses. other enforczn~ei~t proceedinp, 
azid .;he aPiflp, rs isis ila~erLATA authoi-i~fr. i~selfl I11 lig11.t of that last po~ver. we see the 
p:iarc%dE:i,r x+;xice oS; rc':zp~ ;;aa st$ ar; assuring thar: (a) Qu-est not benefit from the detay ir 
c5 i:,!:,i$ ra$x ~ g *  exercise ~il~fi ~ \ X - S P - .  and r h 5 that there bs no re\%-zrd in 11-aiking jrtst this 
w;$z D1 thr;i $EX 31 ~vbii"h ~ i ~ r :  exercise of tb~x p ~ w e f i e c ~ l m e s  3 real risk, 11 cap h l ~ h  
em.;tqh rn prc~v'rdc asw~mce'r; PR those TEV ri=g;irds should ble suflicient. 
SYA*. + ~$4: aztsuer ic% the secand p m d a a  is &at &erc is not a hiasis in the record t~sfoisrc t ts ro 
;r~@c!%,da %ha& 3 fifiu~t" LO preperfy rnmtrn1 p z d b m c e  is :it h e  root crf conrinuix~g. high 
hLkP pi;.. E73"c"nrC. T h e  analysis underlying this ccttncivsi~tn Is  set ibni~ undci- rl:e sibjccr od' 
:, zqE - - -  K t i .  -, JQ: , m p  $6) Lffc~~~fs"?~. x~hich is S-Cdre~sed ilmr in this rePg. 

.. 
hf7.t cIn5ai r r ru TIE third qeges~itm li. L~ELI 6% risk. ~ r t ~ E ~ f z  perhap i201 --clear and prac=l t~  i> 

FS+% i:z:xiareriar! 3 h r  FCC mads i: cicx rkat %-did&, aul horized in-regicm. tnitrL:9T,.% 
f+".2 $1 J. f. Lea - t . 3~ .  ~ m - i ~ s  rfae pubiic interest. Our awn x i s w  is thai the public brreiiis i 7 t ' ~ i ~ ~  

rtaa-np,"i(jrtan 3m I$C $i3c31 ezrcnm~s marker s e  disprop.c!rria~na~ejy much greater, bur aiisr 
m b ~ n  Q &sparmZ>- dots 11i;zt rmder unfnxportml %he goal of i r t c ~ f t ~ i n g  cornpetitjura in t7:h.t.r 
~rra~Ei-:$l% . 

"'The Sanurvers ~ r o  rhe first txvo questions serve TO reduce r s  a minimurn :he t . 3 3 ~ ~ ~  that :scrulcX 
tw ;addmi by introducing a procedural cap. The ansn-er to the tlrird confirms ~vtr,zr rite 1?s! 
i w i ~  answers reil 146. \id~icli i s  that there is no estabiislied foundation for ir~ctuding in the 
QPlizb n re-.opener of the question of how nmuch total economic risk QXSPSI st~r?uld t.2 

-c:sposccf to 3% 3 col~dinion of its in-region, InterLATA market entfq-. 

'I'aso much reliance has been placed on the Colorado Special blaster's 1icpcx-t as 
srtpj3ortirng a procedural cap. It  does unarguably provide for one. but it propctscs \ c ~  
ciiU$>:licult standards for triggering a review. It requires one of two conditicsns to be met: 

Exceeding the annual cap for two years miming 

e Producing paylnellts for two co~lsecutive nlorlths at a111ouilis tha1, \vl~c'~'i 

annualized, equate to twice or four tjn~es the annual cap a~~~our t t .~ '  

:', 7 7 .  I !,c 1:ing~:lge of pngc 17 of that I-epol-t may suggest that the a~u~unlized amount be equal to t\vicc t l~e  
:ttuniol wp amount, or perhaps ever1 some other amount; in ally case. the t~.rtnsitoty nature of'ubscrvnt~ons 
::lant~r a113oirnts cferannined for 1 ?-month periods that call bc drawn across 1/6"' of such pcriods s t i l i  applies, 
a:: is ciiscusscd immcdiatcly below, 



- 
shonld already have come into play to address and responld ro the ullderlyirlg problems. 
As to the t\vo-month trigger, i t  would take results that, while prclcluciljg stnbsm~rtl;il 
pcr-znlties in their own right, could well even out across tl~r: rernairzirlp 12 111nni11s of' the 
yunr. The QPAP, should it come into existence, is designed for a life 't?:.I~rrsw length 
makes it inappropriate to revisit its major econornic underpit~ning oil the bitsis ia f '  

~>erfon~lance over so short a period. 

More intriguing is the WorldCom proposal to set as a procedural cap tlri -!-too of net Ic~cr t i  

revenue established by the New Y ork Public Seniicc C'on~missian in ~3t1s:-2 7 1 
proceedings to address the now well-lillown problems that arose after f'erint~pt kReI1 
.4tlantic - New York) received 17 1 approval fro111 the FCC'. '" The initial ;~rpiic:inlt,n of' 
tirat iel-el is clearly not justified by the circumstances ]present here: the Neu* T'clrk 
'ariamission raised the level to 44 percent only in respoilsre to prableins t~lascn.cd 1;rter.. 
We camlot presume that there will be such problemns; in their- absence. tile 36 pcrccrrt. 
ii~itially set by the New York Co~nnlission may be taken as equally reasoixrbfe. 

JYhat is intriguing about the WarldConl proposal is the fact that, \v\ihile not uf'f&rw.f In tlr;lt 

for111 by tVorldCorn, it does nevertheless suggest a targeted and r.rteasurecl ii~ct'e:ti.asz, i t3 

opposed to the unlimited one generally proposed by C L K s  Irere. Sriclr :Itr incrizasc 
xvould moderate the uncertainty, discussed below, that :tin unlimited r'e-ryer~cr 51 ~?.trtX~f 

piace upon Qwest. Signaling the amount of an increase in espostrrt., acat~mp,~lrrltcid t.ry 
clear anid complete statenlent of the coi~ditio~ls that cause i t  can brttcr senpit. to p t - ( p i  idt: 
~ppmpriate incentives without nlaliing business entry decisioras tinduly speculatit, c* 

Because we have yet to accumulate substantial experience ~lnder a trrtsaci r;;t\ire l T r l i ' ~  
across tho country, we consider it prudent to consider the possibiiity of alltrts r r t j r  

moxrcment of the cap within a reasonably confineit mnge and Fur r~ SeticicrZ 32% ctf- 

circumstances. Coming experience will tell us much Inorle abort t whet ttcr ;I 30 ~ t ' r t : ~  rif 

cnp is or is not appropriate. Take just four of  hat are probably tzurnerntrs u;rxarteptus r l l -  

koiv our knowledge will increase in the next several years: 

BOC' pe~fomlance baselines will become lalore estabiishcd 

B Root cause analyses will identiij the actual causes of' pcrsisrcttt, stihsritzirlnt-J 
perforn~ance 

LVf~at needs to be nleasured and ho~v tilost: mensur<en;rerits skoulii be 11sl;ii tvitt $16' 

enriched by growing competition 

The trend in local market penetration by CLECs 17;ill tell us u.i~crhcs itF>il rernrtiri:, 
an appropriate year to use as the foundation for setiitrg total t?naircini cxpcsrtrt-.. 

We believe that the combination of factors such as these could support nlzraat'tllt"r\t ur the 
36 percent limit in either direction. Therefore, we r-cctrmn~ctrd the inr.lus~oxi a r f  :tic 
following cap n~ove~nent principles in the QPAP: 

--- 
1 .: - \\'orldC'orn Initial PAP Brief at page 8. 



8, , I i i c l r~ i~ i~~~c  irr l / r c ~  ccq~ qt ' rr r~cr.~-ii~z~m~ I?/'% pt.7-cer~tcige poirzt.~ c:t ci1zj1 ( J ~ I I L ~  

f r r u u c i  s/$tdl w c * i / i .  11j?011 or-~lcr~ bj7 cl stc~re co~~lnzis.si~i~ fkcll it ix 
t t f ~ { ~ ~ ? r ~ j ? t ' i ' ~ f f r : ~  to ,so criicr- pe!.fbI-t~rcflzc*c~~for- frr?!. cor1,scclltivc period qi" 
;'d trzor?zlrs rt-lrirl? 11r.odcrcc.s ccrlcrrlarioizs o f  totrrl pc!\lancrzt i.esl~oil.sihiiirj3 
r h n i  i,~ 8 of- I I Z ~ I T ' C  I ? C / . C ~ ~ I Z I C ~ ~ P  l?ui~~rs (~.cJ . ,  26 ~ P I Y ' ~ / I ~  01- /caw) hc~lo~i' t l z ~  
t - j q z  { ~ m i ~ l i ~ t f  jar t j i ~ f  /~iv~iocl, p~-ovi~iiv' t j ~ 7 t :  

ri. F ~ C J  (,w?ttni.s,cioi~ .slzall dctcr.n7iite thcrt tlze pi-eporzder-ctrzcc 01' tlzc 
ilr.i(bci~cqc* ,clw\t:v ti7c yet:fornici;zce I-r.s~llt.s zitidel-[ving tliosc 
[JCC?WII~N c~alc~rltrtiotzs rdc*.slrlfs . j j * ~ r l ~  C I E Z  ( I I ~ C * ~ L I ( I I L >  Q\IYS~ 
c.tstrunitntclti fo 17ze~titzg itas rccsp~i2si(3iliti~ to pr-oiide CIC/C'LILINIL> 

~\~ltalt?stilc se~-\>ic.c N I ? ~  to kcepilzg opetl its local i t~or~k~ts ,  C I I I ~  

i " .?'ili. l?t"ot1d:l.iuns o f ' f A )  ulrd (B)  uho\'e s/ztd// /zc u])]~/ic'ab/c to  r/zc tzcJ.u 74 
1~1t11~tft / ~e~* iod  L ~ ~ I I I I I Z ( ~ I I C ~ ~ ~ , O  NI tlzc co~~~plerio~z ~ j f  ~Izc . f i i - . ~ ~ ,  pi.i~~~idril I I I C ~ I  
tlnt fnci.x-irnzrur i~zc~-e~r.'ie it? the cci17 urtzo~~izt S I I N I I  he 8 pexcizmogc;~oint.s: 
rlrv ~.~lir.t;r'n~rti~z c/icc.rease ,slzall he 6 poir7r.s. 

:"i ,r~r~a.~  i ~ ~ ~ p o ~ " t m t  problen~ remains with the design of the cap. In  years nlaere the cap 
tzrriy h"rq' C N C ' C C C ~ G ~ .  the QPAP coilld operate severely and unfairly against CLECs who 
st~I'E't'r disp~~t~~~ortio11nte1y from Qwest under pe~.fonnance late in the year. Iiil~en the cap 
is; qe;,l;tcfrc.d, C'I,EC's 15410 have already suffered ham1 are compensated full>-: tliose yet ro 
iGorlti.r triir~al will not be corxpensated at all. This result is coirlpletely arbitrary and i r  
ct~illri! fa;tv~* ( l ~ ~ a ~ t i ~ t i ~ l g  consequences for a CLEC that lias given up its other riglmts to 
c.ilinpcns;lfir,t~ in returrt for electing the QPAP provisions. There is ~1 coml>elling public 
rni$er~~st in i1l;l;uring that compensation does not become a matter of one's place in the lirxc 
ii prwiitsl~, by llic way, that is not detennilmed by the CLEC but by the per"innaitce t!in~ 

I ? L ( I ~ S ~  tlcIiit~rs. Therefore, when the cap is reached, each CLEC shall. as of the end o f  
:$ti. ;,,ear, be et-rtitlcd to receive the same percentage of its total cnlc~itated Tier I 
Ti~ylnlr?xtt:i- I n  t,sdt:r6 to prcsen7e the operation of the cap, the percentage equalizatior~ s11nIi 
i;rl;c pIrrr:i; ns fol to\r~s: 

1. T3c rrttrotrrrt by ~vhich crrzj7 ntoi.rth's totai pnjvnc~zts c+~ccc~!~c-i 1.'1.?'" 
r!f rlrc irrrrzrrcrl c(q? shall he calrrilr~teci nltd t~ppol-tior zed hc*nr.cciz 



Tit*,. i ttrrd Ti'ctr 2 ~cc~t 'd i r lg  to rlre per-ceizrcrgc rlznr eat-h hoi-e of '  
folkif p'i)?~r r.rrts fiw rhr ? ' c N ~ -  lo ( (LI Ic .  Tlfc I ' C S L I ~ ~  q f ' this C C I / C ' L I / C ~ ~ ~ O I I  

sisiili hi. lillca\tdrz C I S  r h ~  "Ti.ci~'Xit~,o . ~ C C ' O I I I I ~ .  " 

1 T h  T~c*I-  1 C,I.CC~SS ~ 1 1 ( i / /  hc3 dchiteci nguiizst r l l~  12csr el2slri11g 
pc[?*m~vtts 11'1111 t o  r ~ r l z  CLEC, trpp(17ittg to rile ~~crr~.-tc>-cic~tc. 
l ? ~ { l i ~ t r S f l l s  rc~c.i\~t~c/ 1 ~ 1 .  c-rici? the pci.c.cntcrgc IIt.cesscii?3 to gcr~ci'crfe 
rhc r.crjirii-eci rocril Ticr 1 L Z I ~ Z O L ~ ~ I ~ .  

1 " Y  

. F I ~ L ~  Trclc/?-ing Aiito~~izr shclll be cy1poi.tiol2ecl nnio~tg all CLECs ,no 0.r 

fa pt-otriclt? C C I C . ~  1ttitl7 /7cq7171~i7t.s c)q~~nl irz per-ccrz/crgr of'irs totcrl!'~~~7i. 
ft3 tlcrtrl Ti~lip I l ) cg~r~~r l t  ~ ~ i ~ ~ ~ i e ~ ~ i o i i . ~ .  

I ' i i lh  .t":t!itti;ttit,j~~ ~1\31t ~ ~ I I C C  place in the first month that payillents are expected to esceed 
tab* .irt~tt;s! Ciirf 11rtd 1'0s ~ilcI1 1110tlth of that year thereafter. Qwest shall recoyer any 
tikls~d~ri :irllc)iillts I ~ : J  reducing lmymenrs due from any CLEC for that and any succeedi~~g 
b ~ ? ~ i l t l I l ~ ,  ;is fiL'Ct:S%itiTlj. 

3.. Qavosrat's i"r4arginaE Cost of Compliance 
:% ~ttitrrrk~cr rrf participants supported the argument of the New Mexico Ad\-ocacy Staff that 
r~qw s g i ~ t ~ ~ d  ivay t ~ 1  examii~e the propriety of a finx payment cap xvould be to compare: t a)  
\Ir+ E&%! % imarginat ciwt aC cornplying with the perfor-nlance standards against (b)  the 
jur.i;nlt:s$s 10 ~ v l ~ i c h  it zi7cluld be exposed for not coli~plying. As the StafFs brief put it:" 

2'- T ' d  sirirl that ~izere is 1.i "sub~tantial risk" that Qwest will decide that paying 36 perccn! 
- ,>I rts l o39 n~ea:it~red revenues I s  preferable to keeping its local market open."' 

r,)uertr :$rg,fcd ilan~ there is no evidence to show that its marginal cost of compliance is 
gri;.nk4bi$ 11r;ln 36 percent of its net revenues. Moreover. Qwest said that the FCC has 
r8z;2r:t:t1;:t,I tlzs rro~ion that such a bala~lci~lg is appropriate in the first place. Q\vest added 
sal,@, e ~ c ~ ~  i'tZers! it  appropriate to use as a benchmark, the calculation of margi~~nl cost is 
nllt s~rt;tij;hkfi>rtar;~scf, because Qwest would face enforcen~ent risks beyond the monetaq' . - 
pyr iwnts  r m p ~ w d  under the PAP, were it to reach maximurn payment levels.- Q\\.est 
dE4o itrgt!~)(;f th31 any such analysis would have to consider not just a single year's 
p:a;;anrsxr?;, 'I"t~c reasoning was that Qwest would have an incentive to make very lzigh cost 
irai,cstinc.~tts that I V O L ~ I ~  prodilce benefits for numerous years, because those investnlents 
k\r lr i lr i  rcriucti rcuurr'ing QPAP payrz~ents in every year that the investment (e.g., 
+i4rflatt , t:al  trxtcks or network facilities) yielded benefits. In other words, in terms of 
c.;art:ixtirty Q\vcst's incentives, it would be necessary to loolc not only at one year's 
1";iylt;tck fc.g,. rcducecl QPAP payments), but rather to val~le the strenrn of ;rnnual 
.seaftictin~~r; tfk;zt ivould result from all investment. 

r . I - -.- --".".--"----- 

I 3 ,-bL ikrrci) Aiivocitc:y Sraff ll~itral PAP Brief ot page 15. 
i . l a4 lZt*j*l) iPAP Brirl' at pagc 1 1. 
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$lircolrs'ran; 'Phcre 1s crl?tt~l~ly iheoret~cal appeal In the marginal cost analysis that the 
SCczrc:tr ,.'\d-\xxxicy Stnf fs  witness explained. Hon~m.-,r, therc are a n~anlber of 

ru*rr~x?zi3iusrtnbit: p ~ ' i l h I ~ t ~ i ~  in npplying it: 

",,* i t s  j~rc~pona~t  stated, neither he, Qwest, nor any other paiq presented evidence 
:it tvla:rt Ouwst'a inarginal costs of compliance were, thus inaking the equation h e  
~ : ~ ~ ~ ~ t t ~ c i l  i~npsssilllc to perforin fro111 fllis record, and perhaps a1 all 

* M'n.1: titere such e~ideilce, there would remain tile need, again as the u-itness 
i~pr~ccd, trr ndd to the calculation the expected values of other risks faced b>- 
Q$w,.st, stlchl as revocation of section 271 approval, or parallel enforceme111 
prr>t*cei.ii I I ~ Z  

% t,rrng-tcrn~ investnlents by Qtvcst would reduce payments for a number of years: 
d~s?rcSorc. rhe necessnry equation could not be perfor~ned by a simple cornparisran 
vl'3 single year's costs and reduced QPAP payments. 

Tkw., is*ttriu tlw profirec'i equation had theoretical appeal, i r  was ultin-iately not a solution 
f:~;lrv, \wc;rarst;t: fllerc t v : ~  rio evidence to enable its use. Moreoi'er, it is unlikely that an 
,rirrrtltjrt 167 ~:X:~~) ICZ.  c~'idc11ce and to use it in an analyticlil model ivould yield paiticularly 
tei,al~taich r ~ h ( ~ t i l l ~  ailyjvill;, gilren the subjective nature of the other applicable risks and the 
j i t t ~ : ~ ~ a b ~ n t ~  ~ l ' i ;~ !  %vni116i Ise Irecessary to value on a present basis the multi-year- benefits that 
lu:t&:-adi*.r1rz isrivt.l;~n~e,.rrls ~ { ~ o u l d  +id. We believe that tile I'denr Mexico Advocacy Staff 
w!f~a:h%'s fk~~a~~gi~~f~df  and crlndid testimony recognized these unfoltunate Eimitations. To 
r3,nir-tr nrrrt rhst hi:; ;xa~rtfysis supports the notion that the 36 percent limitation is too Io~v is 
t'int u?~e$ij9. $Ye. fikc he 110 doubt. would have preferred to see Inore ef3h-i placed on 
qaa;ttxriti$ifrg the n-eSxtin~~ship and less on arguing that a point made theoretically had 
r.;c~r~r~..fararj haursrtlc proof of ceirain error in the design of the QPAP. 

6 5 ,  d'naldxluinrg Propriety of a c a p  Based on 1999 Pdet Revenues 

$ - I  i -f.rnte 'QYari~crbXO Ut'ah also criticized the freezing of the cap anlotints that uiould 
wtirt~ f r t r t u  ccmtinuing to use 1999 net revenues into the f ~ t u r e . ~ "  

Ibbanassiioa: ??lls :rrgument appears to rest upon the implicit premise that net intrastate 
~ltt*~:kfil~g rcvcnue will continue to increase despite growth in co~llpetition for locaI 
%:,.xcix;rngc husi~iess. This premise is quite speculative. All other things being equal, the 
~ftc:~:rs ut' access line grwrtb would have to exceed those that result fronl loss of market 
xt:;~f.rr It3 C'k,fiCs. Moreover, it is not at all clear that all other things ivill remain equal. 
3%;ixty CY+:XIII~ICS C1e11101~strat e the uncertainty: 

l,tli::11-~~~httng@ business retention strategies may produce broadly-based price 
cz~nct:si;ioras that lower pzr-access line net revenues 

e Jf there is cros~-~ubsidization in certain elel~lerlts of local-eschnnge sen-ice, 
calrrt.ilt [asif% prices that contain a premium above costs not remain 
susrrtilui hlc :is competition increases'" 

-, 7 - .,-- ? ..*-- ---- 
?-!-I .Ttfrrc- iVirrncr.FXC~ Lltal~ Rcply PAP Brief at page 7. 



* ffinitncial. accout~ting, and oj)eratioiial restnlctul-ing of irlterstate versus intrastate 
services, which are by no l~ieans unlikely in the flui'd marketplace and r e ~ ~ j t l t a ~ ~ ~  
e~i~.ironments now existing, may alter materially how intrastate r c r a r~~  is 
raiculn~ed and ho\v much it ends up being in the future. 

Ti~crt. itl-c probabiy a nulnber of additional examples. These. lio~ve~.er. are sufficicn! to 
sicturttlstrate that there is 110 reason to conclude that the ongoing use of 1999 net inirastiztt. 
revenues is more likely to increase or decrease Qwestqs net financial exposure. On the 
.r.~'l~c~le. i t  appears preferable to rely upon the fin11 dollar amounts that the QPAP provides 
for. ns opposed to taking n ratcheting risk of tnnlinown direction and unkno\vable 
i~~ilynixude. 

5, L.iiPi@IEy Ptpyrtnelats in Low Volume States 
'T'II~ 1'3e~t: hifesico Advocacy Staff questioned the import,ance to be plliced on the total cap 
:im-i>ilnt ill its state -- arguing that very low CLEC local-eschallge-sen'ice \mi;;iuess 
v o l ~ i r ~ l ~ s  wo~lfd li~ake it i1npossible to generate payments at or 11ea1. tlie New hlesico 
iitnit."">wes~ responded that its burden is not to produce CLEC business volilme. hut to 
rcspunci to the orders that it receives. 3 1 

g2iscmssiali1: The New Mexico Advocacy Staff argument, assuming its underlying factual 
Elasis to hc sound, does not bear directly on the sufficiency of tlie cap. If lo\$. CLEC otcies 
vulu~~ies  co~ilprise the reason that the cap would not be readied, then a higher hard cap or 
u praccclurnl cap would be unresponsive. Those higher triggers would not be met either., 
In tile circuiz~stances postulated, the issues become whether the PAP \\-itl: (a)  adeclnately 
com~w~isate CLECs with low order volumes, arad (b) induce Qxest not to P ~ O V I ~ C  

substandarc! senlice in a state with low overall order volurnes. The QPAP does contain i t  
prz~vision f ~ r  111i1ximuni payments, which will be discussed belo\+?. SIIC~I a pro~isit>r~ is ttic 
clircct wnay to address the New Mexico Advocacy Staff cct11ct.m about l i o ~  low c~rcier 
volumes miglmt dilute the cornpensntoiy arid i~lcenrive goals of the QPAP. 

6. Dednatibillty of Payments 
'IV~riciC~m questio~led whether we should find coillfbrt in  the cap's aclequncy in 1igi:t o f  

I' 
ihc fact tlint Qcwest may be able to deduct payments for incolne tax purposes.-- Qivcst 
rlotcd that the lilrely consequence of adopting WorldCom's suggestion. i.e.. to decia~t. the 
paytncrlt s penalties in osder to il~ake thein lion-dedu.ctible by Qsvesr, ivould be that t hc . . 
C*X,EC's receiving the111 would not have to declare them as incon~e."' 

DZsc~xssion: It should probably eorne as no sur-prise that parties who have descrihcd ~nuc!t 
of their opponents' positions as bald-face attempts to move paymerits irr a self-st.neing 
cficcction, sliouici hring tire Internal Revenue Sewice into the argument. Ho\s.c\.cr, ~YL+ 

consider it  safe t o  presume that the prior plans coilsidered by the FCC Tirere :llso 

7 p - IVhilc s i ~ ~ ~ i i n r  to rhc first cx:unplc, tills one distinguishes ~tsclf by its ;ipl>Iicattc>n to a specific inld 

tiilmo\scr rangc of scrvrces that may bc affectcd partrculiu-ly because of historical it-gul:~turq pricltig 
dcoisions. 
TO New MCXICO kclvocacy Staff Initial PAP Bnef at pagc 25. 
'' Qwer:t Rcply PAP Brief at pngc I F .  
?? WorIdCnrn 111rtial PAP Brief at pagc 4. 
3 t 

Q;~:~~rt Reply PAP Bricf at page 17.  



w.srte~*i.rc~ti rrl tilt. slmriow of ~ ) U P  ever-watchful federal government se.irenucrs. U'e see no 
fkA,r:~ttrt; ttnliirir; Irz <&vest that \1'19l~ld justify a t a x - ~ ~ e t t i ~ ~ g  factc~r here. Neither, by the 11-ay. 
i k l  ILC ::ce any I'iZ;IRt II \v\i'll'~ tlw nc)~~~enclc?t~~re of the QPAP, as opposed to the substance o f  
$ f a e  pytctri;s sc~i~tetrrplated, \+>ould put the hounds off the scent in any case. We have 
r~~ulittcncc ~h :~ t  zvllnl the thing is, as opposed to what those interested in the result call i t ,  
ti; !\re t'~ti'rre a~fl~fcrii~l fact bearing on the question of tasability. 

1 irliil t.ci-ri~oi~~ic exposure actdresses only pat? of the broader issue of the sufficiency of 
fi;f;,tr~xcr-\ts under f l ~ c  QXJRIr to provide a ~nemlingful and significant incetltivtt to @vest. 
l7illa:tlly anl~tfrial is tile cjucstion of what level of event-specific payments apply. A totni 
cxlwrsun: rsf cvcn much uzorl: that 36 percent of net intrastate revenues might not deter 
i;.uf?$tu~tctnrcj pct.f'nrm~nn:e, if pay~l~ents per event of 11on-compliance are so IOU- that: 

a; 'f'hcy (It3 not compensate CLECs, as a baselule cons id era ti or^. for tile harm ttlztt 
r?rlor pcrfbnnaucc causes them 

* f heir iicca~nir~lntjon is at so slo\jl a sate as to make i t  improbable that they tvllf rise 
11. ~ ; c . r s ~ r o i c  significant levels, no matter ho\lr7 bad perfonnance hecomes 

* '1"lncy t%l !(I crtmii~unicate ro Qwcst that compliance is preferable to deiiancc. 

rf%ve+r pttsorrted an analysis of the payments that the QPAP svould have produced for the 
mr%trtht~ ul'I:;i.bntmy tiisaugh May 2001, on the basis of tlle assus~lption that the QP44P had 
19el~'~i IEZ CITCC~ fbr ttl least sis months prior to that Februa~y, The calculations to ~ v l ~ i c l ~  
. k J ~ ~ t t u r  ttsaificd showed that payments would have been ~31VFIDEi\rTIAL and would 
i.tavc p~-frd.~, t~rd the equivnle~lt of CQNFIDWrTIAk free years of service for CLECs. 
a , u i ~ ~ ~ t  ct~nsidcrcd these payment levels to be vely substalltial in light of the fact that 
6)tr.cs;;u tt~~:xs~~j.td its overall perfonnance level under the applicable pe~for~nance nxssures 
:if 912 p';'t'ccnn clirring this pel-iod. A principal premise ullderlyiilg Qwest's belief in the 
irtiliry tit" f t x i ~  ~rlalysis is that the prices that CLECs pay reflect a relevant measure of the 
t atail: uE' the serviccs that they receive for paying those prices. This premise lakes the 
a.rc.iv t i r a t  tIjc price of goods or services in a free economy is n persuasive measure of their 

(14 rr:tlttu* 

i ; r a b i ~ : ; t  nlscr presented analyses of the combined Tier. 1 and Tier 2 payments it ~vould hm-c 
ra~;tr,fc r i ls  tilt. 2001 mantl~s of Febluary through May for unbutzdled loops and coordinated 
curs, I$-\vest's allrzlysis showed that its QPAP payments for those measures n.o~~lcl l ~ n s ~ ~ .  . - 
csr:vcsicrl tllc total revcnuc it  would have received for the senrices measured by them '? 

rjavcst nrid~rssed as well the "significance" of payments for individual occurrences ivl~ert. 
r! liltilcd ttl t?.tcet the standards for which the QPAP require:: payment. Qw-cst said that :he 
tilrlivrtltr:li p:zynser~es were significant in their own right. 11ut it was also necessrq- 70 
re%i+gt~izc tlmt the sixme order or aciivity could produce multiple Tllos. cveil 
if'~trt:r.c. Eyere cor~ccrn that the papnlents set for an individual measure were i~~sufiicic~lt to 

1 - 
~,li:t"4 11uftl;rI PAP Br~cf'at pagcs 7 :inti 8. 

' i 
C&%;L:L(~( i i l ~ i i i ~ l  PAP Brief at page 9. 
i-uinl-;: 'X-(JII'E-CTI-5, page 6. 
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canqtcnrt:lte C.'Ll,Cs for damages, Qwest felt that the QI3A;P.s provision of multiplc 
pa>-mcttf oy~par~unities for the same activity or closely relzted activities ~vould assuage it. 

CLXX"?; bs~lndly attacked this analysis, asserting, for example that: 

@ iIT"2kT k v ~ s  among the CLECs who said that the fact Qwest xvould still h a ~ c  been 
payit~g ~i~bstalitial r?nmunts evefi afier escalation of payments for six-months liseis 
tttc Jiscrrssiorl of payment escalntio~~ under the subject Li~rzitirzg E,s+ctrli~tion ro Six 
.\hviihs helow) shows the inadequacy of the paynxent structure" 

ATT testified to a calculatioi~ that there was only a one in 96 billion c11a11ce that 
Q\~esi's claimetl 10 separate payruents would occur for a single sct i~~i ty  or s r l  af. 
relotcd act i~j i t ies~~ 

L$li'&'l- also argued that the Qjvest analysis of sntlaple p:lyoufs for the Fehnlnr?. - 
M3rclx 200 I period should have assumed that the QPAP began in Febl-~lary, xi-h ich 
~ v c ~ u i d  have eliminated the accelerated payn~ents and reduced the sample payours 
1?y c;nrer 60 percent. 

+J C$\rresr escalated paynlerlt alnounts lor misses for LIIOI-e thiiil six monlhs, htrt t f ~ c  
QPiW Iinlits escalation in payments to only six consecmive ~nonths"" 

M "F'w totit1 ppayrzient amounts show11 by Qwest were pallt~r when compared with it:: 
i hid-qosster projected total revenue." 

' T l~ t .  NE:\LI' Mexico Advocacy Staff said, as was addressed abow imdrr the dlscsrsstt~.-tn of 
Thtn 36 f>c~.c.c.i~t qj"Net Rc~wzzre,s S~tnizdcrllcl, that the proper inquiry  as nor the size af the 
~xaysrrerxts provided to CLECs, but Qwest's lnargi~lal costs of' not complying 1%-itir the 
ertrrderd:~. which the staffs testimony presented as the altenrati\+e coiirso of fiction thzr, 
xhc: QPAP sllauld seek to d i s ~ o u r a ~ e . ~ '  

<i~i&~est responded dlat the calculations showed the effects o f  full irnplemeentntio~~. and 
thcrnikwu did account for escalation Qwest also argued that no CLEC' had 
p~'c"wl,"nred any evidence to show that the sample ayout levels testified to bl; QWCSI fiiiied 
u) fully compensate CLECs for their damages! Qwest also said [hot CLECs did not 
suppirr-t ;I mare direct assessment of their losses; tlley declilaed to provide to CI_)\\.esx 
irrli>r111;ition that would have allowed such an exercise. 44 

T? A'l'&T Initi;\I PAP Brief at !>age 23. 
'I AfT&T Saitinl PAP Brief at page23; Worldcorn initial PAP Brief at p a y  6, citing the fact that @vest's 
pu~t-iurlrtl cornhi~~ation of payments was "statistically ~nlilicly:" C'o~~ad lriitinl PAP S3ricf' nr page 15. 
irtnjking the r:::iximurn $750 payment citcd by Qwest as difficult to get. 
t 'I C'ovnd lrrittal PAI' Bricf at page I I .  
"G C'ouad initial ILAFJ Brief at page 12. 
'ii XT'&T tnirinl PAP Bricf at page 12. 
1: 13t~tcht Reply PAP Brief at pzge 7 .  " < .)w,vrsk Rcply PAP Bricf at pagc 6 .  

' ' I  i:)wcst RcpIy PAP Brief at page 8, 



A'I-L%T responded to the clainl that t11el.e was 110 C'LEC e\:ide~~ct: of tlamagcs. ,411 .-f'3."61' 
brief contained an extensive list of qualitative factual assel-tions abour oreas of riusnage, 
The brief did not cite to the poi-tions of the transcript wl~ere e~.idence i l k  support of tilrtst: 
assertions could be found."" 

Discussionra: The ;trguments made against the relevarrce or the accuracy oi' Qtr*t.st's 
salcularions were inapplicable or incorrect. First, the argillnent that tlrc Qivest pnltrouf 
calciilntions sho~v the ineiTectiveness of the QPAP as a ~no t i~a to r  of cur-t~piianr 
performance is illogical. The presui~led pay nlents were, ol' clourse. not attttaf l~ r.t~aife, 
They were modeled for an historical period of' time during which payments were I Z O ~  

requirctl, Not Iiaving been payable or paid, tiley obviously souid not 11a1~c I I I O E ~ V C ~ ~ ~ C ~  

pesSor.m~nce as they might ha~re had they been payable. 

Second, AT&T's statistical calculation of the probability of fntiltiple j)nyl~~c't~ts ft'tsrlr 

si~lgle or related activities was flawed, becausc it fkiled to rcc~ug~lizv n cctrtr;tI ;isjlctdf chf 
Q~vcst's argument, which was that the variables affecting payment Ievcts :it-ti r.at.tt 

independent; i.e., the same failing that causes orie measure to he ~nissetl cat1 c:nr:%Cy 
rtnat11t.1. !o be missed. AT&T's strict multiplicatiorl of probabilities can onl\- he ;~ppIic<l fz-r 
ir~dependent variables.'16 AT&T's sinlple exercise could be very far Frt3ol the nlmk l n  till.; 

cnsc, where the variables are not a11 independent. Evexx if we do not tt":lcfl the n~:ks i r t~ i t z sk  

coincidence of payment opportunities fro111 the same or ~*ulared activities. \so <:it1 

ncve~theless accept as established the fact that causally linked j;);iyrnertt oppor4tuttit;t.s snif 
resultant increases in Pay~lleiIt levels are proper to assume. 

'i'tlird, it is cur-ioris dbr- AT&T to argue that Qwest's sample cnlctllations shotiltl i ~ i t t  kr;~vc 
:tssumcd that the QPPLP had been in existence for at least si>i mox~~hs. r?iT~Vl'. itttriFtzg 

others. has placed strong e~npllasis on the need for escalating (?PAP paj7nrtlrrts. f r  i s  II~%I 
collsistenl to argue that payments need to be escalated to pro~ride a proper it~ditccrtt~cnt, 
yet to suggest that the effects of that escalation should be ignored ivl~en assessing ivI~c.ttler 

'' AT&T Reply PAP Brief at page 4. Footnote 9 of thnt brief int-licittcd that I\T&T wtrs prolllhitcd f i t ~ i l  

csploring ntic1ition;il areas of cost. That stnte~nc~lt is disingaiuom. First, n'T&'II' \\ k1.s nor trrd~hhitittg frcrnr 
bringing any evidence into tllese procecdiligs in proper order. Tlie ol~.jcctiati s~~srainctl \\;as to a qucs~~an  
that went well beyond the bounds of the rebuttal testimon~- to \vhick ATLQT's ivitncsc tv~ts rcspnrtding. If> 
that time AT&T hail alreatly passetl on two fi~liy unconstmincd opportunities to teil us \\;hat ~ t s  cldd~tiotln[ 
costs \vcre, I t  IVDS merely denied an oppoltunity to go beyond the clear anrl irre-cstablishrd barttid:. t ~ t  
qr~estionitlg to get into new subjects. Morcovcr, n review of t l~c  transcript it~ciic:ktcs tfmi tlrt: slt~cstion 
sougbt yet more quiilitativc, not quantitative, evidcncc. Scc the tlugust 29. 211) 1 trnrrscript, stirrtlt~g irt pikc 
51. 
"' For exampic, ;\ssutnc tlzat: (a )  it rliust bc cloi~dy anti lcsc th:~n 32 cfc.grccs li?r snow tir trappot:, t h i  thrr 
siilrctoni cliancc of clouds for a giscn locrtlc is 70 pcrccnt, (c)  thc ~ L \ I I ~ O I I ~  chartcc or*tctnper;ltutc~ t~cloi t  5 2  
ciegrltes for :I given day is 10 pcrccnt, (4) i t  snows 50 percent of tile timc drat sucl~ cot~siitic>rtc arc i~ict. :urJ 
(c) \C.C \\.ant to know thc odds that i t  will sno\v on any given clay :lt titat locrrfe. If LVC c:\lcrrlatc llir mftfs  IT^' 
sn~wfhll as if thcsc variables were indcpcndcnt, then thc chmlcc ol'snow is 1).,7 tlnich f t .1  tir:lcc (1.5, ~ih i rh  
equals I percent. Hou~evcr, wc can notu that clouds nffcct Icmpcrature: 111creforc., thcre 15 a grcatcr 
coincidence bctxvcen cloudiness and tcmpcrnnlre than thc previous :ii4tlmictic \F~L>LIIC~ stiggc-t. l.er tka 
suppose that it is morc often sunny in d ~ c  sumn1cr in tllis loc:~le. and that i t  is in fitct clirrtriy oil 75 pctucrlt 
of'tll~' days \vIien the ternpcraturc is less than 37, degrees. \Ye iv-vould nouL more accuratciy c;~icutnrc rhc' 
odds of sno\vAtll on cloi~dy days of less d l a ~  32 degrees as hcing six linlcs morc likcly: the nrithn~rtir: 
f;sllo\irs: 0.75 times 0. ! times 0.5. tvflicil cquais 6 percent. ObviotlsI>-. i f ' ~ ~ - c  arc clct11ia1~ :vith rnivre Itr:tn 
rulrr linked v;tnables among many, tlic cffects ofaccuratcly tiepicrlng d ~ c  linkagrs with nrttirnrcticai 
:in rrsacy \vould be n ~ u c i ~  !nore dramatic. 



payments are sufficient to pro\.idc the irlducemcnt bctny st3uphr.  tit^ t ~ l ~ . % P  LLIG 
only once; we can presume that i t  u uuld continue jitdefiriitc)I:* t ; ~  ;leX~c ckrulnt p%li 2 i 
appmval. It cannot be true that the best ax>- to asstss the nperilfit~l~ tr t' nri i7rlgclstlp pkrrr $5 

to esa~r~ine its inception period, \-\.here that inccpttiot~ per-ic.rci tivitl ~ ~ 7 f  ~ I ~ z I ~ \ J  f ~ r  Itrz itif! 

display and impacts of' features that xx.ill be crixgorng. 

Fourth. the record does not show that Q\vc'st inert-:rsrd pizy111et1ts h~:rlflti 3%~.  %iiht.-t~i~~~xti~--  

of escalation that is provided for in the Qf'AP. *T'l,ic c..virfCnce skwi; t i ~ t t  g t l i  f,lne.t 
aliaiysis accounted for escalation, n-ilere appropriate, tip 1.'') ~ I F I C ~  rtir'tutf1-~~4, t*ttig ~ai;l'i f r ?  
excess of six months. 

Fifth, ho\a1 the QPAP payments relate 10 cnr1:ioiiii3r(:d Qtvrsr net r t tco~~~c t l w s  '~xt)",~'ied~ 

upon the issue addressed in the a~ralysis or the issue hrfo~~tl us. Ttaixrc ~5-1s uxo p ~ t ~ p i i ~ i i ~ E  for 
pay~nents that are a function of reventle sot~t'ct's th3! hi i~r3  r'tt~tli~lg t r ~  rfc~ at-gih Bi>i,d 
exchange senrice; moreover, none would be t~ppr i~p~ial t~ ,  TItii! prtspc~ kaw iiit ;t3~i,'s%::t;; 
overall exposure is, as the FCC appears repetltcdly to irntit- acecpictii i~tt.~s:,~a' f j * r ~  

revenue. Moreover, at the overall level af pcrforznn~c 4J~t'x:sf, 1~3tfled iia SQS (gig < ' r  i-t, 
during the period in question, it is not clear tr.hy C-rt,t.:fd ~ c ) i i t ~ R  sttggest h i  ~ i ~ ~ ! i t i f i t ' r i t t t . ~ ~  

higher payments would have beer1 anticipated. 9ttsaiiy e't.iqratf WCILE~LF Qk\k ;rr$uc xhvp$ 
pa.ymemts not be inade a fiinction of per<c~i,nrxiitct. tr'r CL~LI::C's, brit xatfxcr. isi plarzni"- 
consolidated income. 

Qwest offered the payout infannatio~l to shr5\~ lvt~ar its costs of rrn~cf~li~ptrss1.c rccn-ri'l;$ k ~ :  
substarltial under a fully operatiorzsxl and maturp cjtrhI! Tilac e i  ~bewcc $at,tr; ttssfi~{, ~ 4 ,  

intent and its characteristics xvcre ~1i-e1%iy dcmi)n:it,p:'itcti, ~ m d  if:& : i ~~b i~ ;~ t i ;~ i ' t  4 b t  t?lcf+lr\;'c 

was appropriate 'to the use that the sponsor iirietrdcul. 

1. Relevance of Compr?nsatian as a QPAf' CGtlnl 

Z-Tel discounted substantially the 1-eicvance ast' the go:al ctf wc~rirpvrl~;t$z~~~j 'I., l kt:. $r'xr 

damages incurred as a result of 11nt1-compliant Qxvesr j ~ k t ~ l e ~ i ~ ~ f ~  p$:rlsri~%~sn~.c~ In LKS, s"t. 
Tel said that the point of a pcrfornrance assirrancc. piar~ i s  fck urc;:;rtc ztrccnzr\krs a*,, : $ ~ ? f ~ 3 ;  5 

and sanction poor wholesale perforrarance. nor to con~pcl"t~tft,: f. "!it:< 5 h r  %br,l.srr .%p,+c 
from the question of whether the QPAP si'tptufrt adtirefis Cf.t:f ~ i : t r ~ ~ ~ ~ , t ~ ~ ~ , ~ f ~ t ) : ~  .tf ,xi; j B ;, 

also argued that i t  i s  not aypropriilite ti, suhjec? such c'irilajrerh4;,:ist;f;t bL3 ;;r i;rfi,jtirqh~:.~r 

damages test, because Qivest has ilat xhczxvtz that' tftt: legal stsnci.:rrd 3pj-Ilci;ltlis. t i t  aEz& rtf;nt; 
the propriety of a11o~vi11g liquid:~teCi dsm:igcs tias rw: hce.11 r:tcf h c t ~  ' trr 2,lrpprr.t r ? $  tr., 

position with respect to the insignificance of t t ~  qucsnicrrr irfv.r4:r~;ig.;.-- rr; ra3;rtrcrtar?rr ;L.. ~ r i ;  
the QPAP, Z-Tel asserted that the FCC has xlut ycf Ca~cck 3r1 ai.tpttc;riseaa rh.sr qrl;irfi=ili:., 

6 
requires CLEC's to waive their otlzcr cox~tr ic~t~i i l  cfiiirlis atxrl r~aiv>r rrpteb : d  ; g q : ~ i v r ;  

Discliassloaa: Many ynriiciparlts disputt'ci tflc cerxttrfit'i: +>f' ;aexrt;tf C " f , P ? .  !u.;*g; ;+% 

question of dete~-mirring payment Ieveks to f LECs. but nolac u i ~  stgi~rzlj ,- ;r-% B d  { v f  "?-6i trt  

the otlaer pal-ticipal-rts at least implicitIy rmJe the sld'ficaertc.; L I B  .the t;@2'tf3 z i i r  s t ~ ~ x i : ~ t l . . i t i -  I 

CLECs for  tram they sufkred a ~xntter of intt'rcst tn ti~e3c yrnrt:cc~trrrp-=. d ha: 1 IT.'( $:a?>* 

'" 2-Tel Initial PAP Brief at ;?age 27 .  
I h  - I!-Tel Initial PAP Bricf at page 33,  



co~ich its test in t e~ms  of incentives, bur an e1enzentat-y legal pnnciplc i n  tl-tt. tkld 5.b' 

remedies is the public interest in holding conti-act parties, tort kasors. and orher culpahix* 
perpetrators of injury responsible for the damages they cause to itldrice tlltlit~ to befssrve tn 
~ 4 ' 3 ~ s  that will avoid such l~ann. There certainly exist. in sonrc cases, nddisic~n~rl remirtikcs 
rlat related directly to ham but designed to providc strctng incrnrix-cx tu nr (aid ueirSarrt 
farms of conduct. Punitive damages are one example: the escalation of "I'irr i p+~mmi" 
(in part) here and the Tier 2 pay~nents here are others. Ffo~vl.t.ll--ct., ttlc esis.iitrtc~ a i  those: 
added remedies does not signi& that the arvard of conlprnsaral~~ dama~es ar f:n~ or e'quxr: 
has no relationship to the inducement of publicly acceptnbie behavior-. 

Moreover, even i f  the case were othenvise, there is sound reason for ;~ci[zirci;sittg ~ l i c  
recovery of traditional da~nages together with the ind~~cement f'c:~t-u~es tlrf :ii QP,4P, t3ti1z.z 
obviously, if one were to ask how much it takes to cause ;I BOC to act i;r ramtzner3 
considered acceptable, it would be incongmo:ts to ignore suklstnnrlnt i?;ij't~~e3:k~ il~a?t ;IW 

reasonably certain to be ordered by ather a~~thorities for rhe satlle tte1r:"i tors o r  aclit i~it:? 

Despite the common sense of the matter, there does remain the quextior: misrd t ~ y  Z-'T'sf':. 
suggestion that one cannot read prior FCC decisions as enltruldyirrg tltr helicf' that ~ f ~ o s c  
PAPS going before this one contain a signiticanl CLEC c-oimnpensstnr~ cfet.t~cnl 3 b ~ i a  
Michigar1 Public Senrice Comnrissic7n Opinion and Order tmi rhe Artitlsireeh hlit.I.tigar~ 
 PAP:^ ivhiclr the Conullission noted mils based on the Tesos plan. for cxaniplc. did ;he 
foilowing: 

0 Talked abour the plan's "remedies" for "violations" [j~:ilgc: 4f 

Called the Tier 1 paynlet~ts "liquidated damages" [page: 53 

a Responded to CLEC argt~ments that Tier 1 payaxenfa i.vcttld ilrJr "iiiTui~~;t~+.*l> 

corrlpensate them for the h a m  they suffer" in so~rle crtses [p:tpc S j  

The Texas PAP" that was part of the 271 application ilppmved hi* rhc IT,*(' lay:: I ~ , C  

ibflo~ving about damages: 

The BOC will pay CLECs 'liquidated da~rlages" [Section 5.2]  

The parties agree that damages arc liquidated hccausc prt~crf <tip thcm tt-o~t/ci bc 
difficult to ascertain and because the provisions of tfue i':$fl rcasutlnhi? 
approximate contractual da~nages [Section 6.1 ] 

as The only remedies explicitly preserved for CIL.ECs are ''rtc~ncc~x~tt.actt~r?i~' one.. 
[Section 6.11 

Eve11 t$?e joint CLEC perfornra~~ce ince~~!ive pltll? s ~ h n ~ l f t e ~ l  to Qt~ti*;t recogx~r~cg thc 
compensatory nature of material portions of Qwcst pwmeas.5' Pngr I talks :lt~ctut u 
"systesn of self-enforcing consequences for discrin~inatop ILEC ~!er:ilrrxlancc"' arrd akatt 
the inability of CEECs to rely upor1 the "estensive delays inhcrerlt in the n$jirciicatitrn anti 
appeals process." Page 4 talks about the need 1 0  rninimizc liiigstiu~~ ant{ i-t:gratntm-y 

.> deiays associated with intposi~rg "financial consequences. X":rge 15 cs[.rnhsscs the jatnr 

-I*> 13rovided as WorldCom Exhibit S9-WCM-C'EW-7. 
'i(J Exhibits S9-ATT-SFF-7 and 8. 
'! E-3,ixibit SO-ATT-IFF-9. 



CLEC vie\%- tlzrrt "Tier I provides a f~rn.1 on 11on-esc1usi1-e licltriclated birrsirr_ces y3>;flais. rt7 

indi~idual CLECs." 

Hislory delllorlstrates that state public se~-vice commissions. the FCC. :i~ril other i'i-lit ':: 
ill1 recognize the compensata~-y nature and the Iiquida[c:d dat11:1g~s C I ~ ~ ~ I C R ! S  ill 
performance assurance plans. In fact, i t  could be corlstn~ed 35; geircnrrts cvcrt t t t  s:qc tlrrtt 
Z-Tel stallds alone in its position 011 this issue. Z-Tel itself ~;tigges~ed scxe:;~! 
occasions that, should certain of its QPAP adjustment proposnls be ~i-irla'ed ar; 
overcola113e11sating CLECs, the added payinents could be tra~~s~fened ~ C I  Tic,.rw 2, tf'csc .*tic 
sole purpose of the QPAP unrelated to con-ipensating CLEC's orh kimiting rtlcns; rjiltsrifc 
darnage recoveq opportunities, it is not clear why 2-Tel tvas pioposrilg t f~: i t  

co~11pensation at all go to CLECs, in ~vhatevcr tier it be placed. ?Tc can be rc;~i;.irnab::- 
comfortable that even Z-Tel accepts at soi~ls level the CLEC-compet~srirt?t~- 11:trtrtz <of f t i r t  

QPAP. 

It is appropriate for the QPAP to address the question of cotnjrettsstiag C:t_l'C, s f i tr  

contractual damages, and it is appropriate that tile QPAP liquiclntc stlclr ctiunnges, given 
the difficulty in nleasuring the111 precisely, and givet~ that the QPRP p;ryix~cl;ots 
approximate sucl~ damages. A central feature of this QPAP, like i>thc.rs hcfortl i f .  i s  its 
ability to replace costly and protracted Litigation and its unccr-tain results t-vitlr a syilfvait 
that is inore appropriate to creating and maintaining an ef-firicnt ililtl hilki~ttc~tl ~ '~ \ t t~ t~e r~ ' e ' i a f  
relaticmship. If the intention of the FCC' fbr a PAP were O I ~ I C ~ . I V ~ ~ : . C ,  itsc rrrigl~t ttclf 

\vc)ndsr j ~ s t  what litigation and uncertainty would be n~.oirlcd, Nc:irly t it" jt tsoiritl 
Ioonl under Z-Tel's approach, yet we h o w  avoidirlg nrch clouds iu kc ;I ct"rrt!'al pk~q~tut;~: 
of pea-fonllance assurance plans. 

2. Evidence of Harm to CLECs 

Covnrf said that a cap would z~ecessarily leave CLECs less tfr::ur u.tioIe tbr tBlc Im;lrrri tila$ 
they suffer fro111 Qt+vest C O I I ~ L ~ C ~ .  Covad did not prescnl ritzy quatltit:~titc ci-t.iJi't~c~ tif~rta 

would correlate the harm it suffers either wirh the artlrsurltr; i i ~  wrrtiltf rect.ivc ~ t f r i i f ~ " t .  the 
QI'AI'. or with the 36 percent revenue cap." 

I L L r l t l A l i  13. t$':iti. LVorlriCorn ob-jected to the CLEC lost-profits anal y::is prescnrcci bt Qu-er;t 4 7 '- 

based on a one-line business analog service rate. tYorldC'oni s;rd t i t l i t  fJnst.s1':* ;u~nEysis 
X h l  %CiZ'iCC?i '(tt*1"~" failed to include the loss of pmfits that \xrould come to CI.,Ef's \~c.ht.n c~tI'+-- 

heladIcd or when custor~~ers had more tl~rtn one Iginc. Worlcile-r;~tl.t aisrs argiieii rhnr i;;l~t.csf 
failed to conlsider custolner acquisitiora. local-sen-ice-reiit~~st. intzlrrten;incc ;ind refjiiir, or. 
cc~ordirza~ed-cut costs in its analysis. iVorIdCom dso said t h t  t-ltc crrrz~nrissir.tns t'l~ti lcl  

consider Qwest's labor rates as surrogates for CLEC costs i r t  trssessing idar~mg~ r4cs\kltiais 
from poor Qalest. perforn~ance.'~ 

ATSrT noted that intangible CLEC !osses were "it~~possiblc tcz yurtntify;" thorefitre, it?c)i 

should not be limited.5J~west said tlmt Covad failcti to s u p p r t  its nrgmzklen! tilint 7 k r  i 
payments did not con~pensate it sufficientiy; 3s Q ~ ~ c s t  ooted." tllcrc \wan nu Criiait 

- -- - 

.I 

- Covad inltrrtl PAP Bnef at prigc 30. 
3 :  

. d  

Worlde'om I n ~ t ~ a l  PAP Rnef at pnges 5 and 6. 
ATkT 1nrti;h PAP Brief at p a p  33. 

i S 
Qtve\: %<epl~, PAP Bncf at pagc 1 0. 



account in^ of the IangibIe or i~atatlgible costs or damages it sui 'fe~~tl tt~rt>ush si;hfist;u.riiard 
l~crfnnnance from Q'ivest. Qwest argued fiil-ther that no CLEC presented any C V ~ C ~ C ~ I O C  

that would vel-ifj~ any customer loss due to Qwest's pell'onnartcc or tizit n-rrutd nddresi; 
rhe frequency witla 'ivhich they would lose custoltlers far such rtasclins. Qu.c)st nlsti s a d  
that there was no CLEC evidence about thc expenses or ii~'i.ttstruests that t t s q -  irtcalt-mi 
due to poor Qwest performance.5h 

Discussion: There certainly was extensive criticis~la of Qtx.estSs atten~pt to relate QPAP 
payn~ellts to the level of darllage or harm suffered hy CLECs, ;IS tn result of  por.rr Q:vc~ti 

perfo~n~illlce. However. Q\vest was correct in arguing that CL.liCs tiid 110t prcscnt 
tsubstaatial evidence to s h o ~ ~  wlmnt their damages had been or ~,sould br, Ct'r~ztf. prt::i~fvt*iI 

no such evidence. AT&T, in fact, appeared to say Ihat a ql~antificcf aast"~i;ntt;"nt of' all 
CLEC danlages could not he wnde~~airen by anyone. hccaust. of the ir.t:~bility to qttanixf? 
intiangi blc dimages at all. 

This AT&T argument acmally supports Iiqriidating such drtnuiges, as cspposcd to u~erel:; 
abdicating the responsibility to prove (111 "unprovable" to s c ~ e  ottrrr decision ~n;tkcr.- 
Because such damages wiil prove no easier to quantify after the fact 01% by s m ~ c  arther 
trier of fact, we sIlould address them here: they fit precisely the kinds of lic~uirfa.linn ncrik 
for which such dar~age provisions are intended. It may not after1 he :lrfmit~t.~I c:~nciidi?*. 
but if judges and juries in the civil system tvere hettcr at porldering the ti~a$rtirttcle of 
damages of this type, we would not need liquidated damages etauscs. %'e ccrtrclucSe tlrnai 
suck a clause is indeed appropriate here, given the nat.~~rc of' the jrnanltl and i i ic  
disagree~nent not only about how to measure it, hut 31%) : t i m ~ t  tt'iira'iker I t  rl;~ri hc 
measured at d l .  

l'hc qucstiol~ tliercforc remains ~vhetllcs the QPiU) ~xiytrltztf:; r t 'pr~o.~ll t  :I redarlrz;ii~f~* 
appl-oxinzation of the llann that CLECs suffer. ~.)~vcsr's psinciprtl cxtdcrrt.~~ rrt 

consequence on that question was not Inst CLEC profits. or a direct :urnlysts of t,'A., tlfl' 
costs. Rather it  was an approximate equation ul' sel-vice price with suwict. vallkt.. Lost 
CLEC PI-otits, while colm~rising another line of Qwest evidcrrct., w s  not alutrt., o r  i n  trur 

-judgment, even weighty. The CLEC conula-unity is. FVC suspect, prab;rbly near&+ 
ui~alaimous in arguing that Qwest's WEE prices subst~intially exceed i t s  ccuncrrl-tic co~ts. 
In IigIrt of that consensus, i t  would be curious to argue tlmt price is t.toY, in Ract, it x'ci>- 
generous representation of value. 

Turning tile11 to the lost profits araalysis. we first noted that, is:,t.hilt= criticizing 4Jv\i-us~ fiir 
plot addressing a variety of charges, IVorIdCom failed to present an analysis ac,.ckirrs to 
quarrrify hama. Moreover. it \xrould appear that Qtvest's rzt~nlyxis &id imp1 icill) anrtslrlcr 
all CLEC costs by translati~as QPAP non-reca~tring-charge pnynrrnts intci eqt!t*'a!s;'tlt 
ilzonths of' sewice. If there is a i~aore direct tvay of c~ns i~ le r j t~g  thesc pa!+n~citls, nrittacl- 
'CS~crrldCorn xtnr any other participant has clrosen to provide even 3 gross ciuirrlrrnari~~ 
measure af it. Cerlainly, it has not been shotvn to 13t: SOUIIC~ n~crt'ly to Inycr s rcfitird 
those payments 011 top of the QPAP payments proposed by Q~vest, 12'fiat clsc wc. rn~at~l  -+ 

construcfiveiy do with the "+lTorldCom evidence is rnot at all clear. C'o~aci simi\:rsi;; kiiietl 
to pro\.lde its onrn ex-idelace of lost pmi3ts. choosilag to stmcl on a criticisna nfLQt~zcst'> 
rtxctlaod. 

5 6 C??. <st Initr,~l PAP Brief at pape 10. 



TiSre found Qwest 's nnnl>.sis to be largely t~~stlti Tiat ort its c~u ti h t ~ n u  ie.<b;!c, bttt rajtrrux: :\~I;L% 

another p m y  said about CLEC profits. It \$-as nor ctrmpcfIing ttstrnlcrn:- .tnd t i  k.td r::~Il 
marginal streight in our analysis. In its cornpicre ahse:tce., ~r lc  ao-trld ssi.1rzcfitu24: f8::;r rllz 
suitabitity of the QP.4P payment levels as 3n sppmsrn~atiii~n of CX..E-;f ~ i ~ t _ r ~ t ~ ~ ; ~ b  \r,j-. 
sufficient. Thus. the CLEC eriticisr~ss, t ~ l ~ i c h  iil 311; CC.CIZ~ tfiil I t t ~ i t '  tru ~ f > , t t i $ t  titi: '.uttg61: 
to be pisw to Q-\vest.s e~.idsnce. n-ould i~nt*e iuadtl litlie rfi-ft;crencc ~ r x  en E1,38 t t~c:~ k;fc<~: 
better de1reIoped. We i11ig111 h a r e  faced nnotl~cr sttrrntlon hadt I'E,L:I. z C I Z S ~ ~ C E  f i r  prc~cilf, 
their own quantification of last profit and otlxer Ilnrna fkr ~ t ~ m ~ : f r ' t ~ t ~ i i  ~ t t  tlxc t),bh7:tt' 
payments. The record clearly would 113\.t. betlelifttcf frtrln C'LkI pi'c~citt;~trrrr~s r i f  .I 

stmctu~ed and comprehensive attempt to Inettsurc their hanlr, f,: l~ttbt-s~~$), Srt~xex t r ,  @tc_t 
chose not to do so. 

hdoreover, in the firm1 analysis, we 11ote that ilq partic~fsr C'LEf ' Cqtti ticarttc i t ~ s t  elkc 

QPAP payments are insufficient: rtley \\-ill then retain ~ I I C  tsplptanttntty eo ~ f ~ i l ~ t ~  !it%$ i r i  

elect them. 

3. Brecltrsion nf Other CLEC Remedies 
Sections 13.5 and 13.6 of the QPAP treat Tier I pa)nrerttu;ar kt~fit~i~ki~c~ild C - I : U ~ . ~ S ~ S ' ~ .  ti k~(;.-Ft 

are designed to provide, for CLECs that opt intn ;kc Qi2,4PP, ;lyti excFusiti: rerxscd:; r ~ r  

conzpensate for dat-tlages resrrlting from Q'ivcst senice i n  tirkflEing .its :~~~~?ft 'x, i~c 
perfomlalace obligations. Qwcst said that Seciions 6 ,  li of e i ~ ~  -Tt.x:is, OAl:~lrt~n~a. 2nd 
Iiarisas plens make the same provisiotl, f n  retilnr fix tire rig111 f t ~  sarrlr ijl:ftxrtlttr'lrlr ttGiiitt't!ii 

the necessity to prove harnl. Qn-est is retxrrtl x~uuId seetare svh;u! i r  i-i~ni;rdcrs .i d ~ ? i ' ~ ~ t t ~ w t ; % i  

provided cmsideration: i.e., that other clamages artsitip $~\IFX-I  titc s:rl't;lc, trr ;zt121tpgr)u:+ 

performance wiil be waived.'- 

EEIt'Tinae RTanlerCXO Utah said thai otre of the distmgttisittng kirrwcs tx;' tkc f fiP,?ihS ii-tl:i~ 
other P.Ws that have formed pm of 17 :tppIicnur~ that rile FCC' apf-~a)i'ai 1:. <:$$ cs? "5 

% ;? insistence that CLECs ivaive other renredics lira- reticir~ea?;. c?C cJ:n~~n;rgca frf_.E '1 ritt:: 

Wamer/)CO Utah argued that a f LEC situuid no& k,i;t fr~rerft~~ea! tiorlt k%pdzrr$ t i t  mEac ~,drcr 
remedies, such as those available tinder mate pxtlrlic scr?-rice ct~nnru;>siirrs r't"ljict-s, eket j  

where it llas chosen to avait itself of QPAP fernedict;."' 

AT&T proposed the approaci~ of the Colorado Spccrrr8 hPaser~ ki.r: tic4cfres:4rag c~kt~cr 
remedies. AT&T described that approaciz as at ttr~ving C "1, $5.':; :)eciEc coi_~r r:,\r.s ~ntetfr c:i 
even after accepting PAP paymenrs, In thase cases wti;51cre (,'IwIX cottiif ' I ~ ~ * ~ F S C ~ ~ I S ~ ~ ~ I ~ C  t + )  +$:I 

arbitrator or mediator a reasonnblc damage ftrerr~ t h t  tt'oirfd s i r k r t ~  elr:ir tkc IrL.tfy 
P . 0  

payments it has received were nor titlly camperrslxt~q*, f.Jr\ cb! tiid i iy~zlt $!at iltc t.?r3~i?" 
would not preclude CLEC clain~s based on ncm-cnlrtraduaf cni15c~ a,! airlr~i;, gatrr tvr+t+tili.t i f  

limit federal enforcement action under seeticm 27 P rdlt!".). t lc.tazpc:~c,.;', ~,tive,..cf did +,ti,- b$.i,tl 

the offset provision of the QPAP (Seetiotl l5.71 xr.crtriJ appi) 0% ~\t)rb"%.i)~t-\f~t$r:4i1~t! 

remedies." 

5 -  Qwest Initial PAP Brief at page 66. 
' iT11ne 'CVan~criXO Utah Initial PAJ"f3rief at page t 2. 

"' EL.I:Time Wan-ieriSO Utah It~itial PAP Bricf :it p;rgo 23. 
"' AT&T Rcply PAP Briei'at page 9. 
"' @vest initla1 PAP Bricf at page 68. 


